


and Midcontinent;
03/25/02 - Corrected Page 1 to Qwest's Brief;
03/25/02 - Qwest's Data Requests to Black Hllls FiberCom, Midcont inent and
AT&T; }
03/27/02 - Black Hillg FiberCom's Reply Brief Re: Track A Proceedings;
03/27/02 - Reply to Qwest's Response to Motions filed by Black Hills
FiberCom and Midcontinent Regarding Qwest's Section 271 Application;
03/28/02 - Order Admitting Nonresident Attorney (Jonathan Frankel) ;
04/03/02 - Rebuttal Affidavit of Larry B. Brotherson; _
04/03/02 - Seven Rebuttal Affidavits of Margaret S. Bumgarner and Request
for Confidential Treatment of Information;
04/03/02 - Three Rebuttal Affidavits of Thomas R. Freeberg;
04/03/02 - Affidavit of Mary Ferguson LaFave;
04/03/02 - Rebuttal Affidavit of Jean M. Liston;
04/03/02 - Rebuttal Affidavit of Lynn M. V. Notarianni;
04/03/02 - Rebuttal Affidavit of Mark S. Reynolds;
04/03/02 - Affidavit of Judith M. Schultz;
04/03/02 - Rebuttal Affidavit of Marie E. Schwartz;
04/03/02 - Four Rebuttal Affidavits of Lori A. Simpson;
04/03/02 - Two Rebuttal Affidavits of Karen A. Stewart;
04/03/02 - Pre-Filed Testimony and Data Reconciliation Reports of Robert L.
Stright;
04/03/02 - Rebuttal Affidavit of David L. Teitzel;
04/03/02 - Reply Affidavit of Michael G. Williams;
04/04/02 - Order Granting Motions; Order Amending Procedural Schedule and
xtending Hearing Dates;
4/04/02 - AT&T's Procedural Motion Regarding. the Section 271 Process;
04/10/02 - Errata to the Affidavit of Kenneth L. Wilson;

04/12/02 - Statement of Supplemental Authority Regarding Qwest's Performance
Assurance Plan;

94/15/02 - Qwest's Proposed Order of Witnesses;

04/16/02 - AT&T's Motion for Extraordinary Protective Order;

04/16/02 - Midcontinent's Request for Confidential Treatment of Information;
04/16/02 - Midcontinent's Response to Qwest's Data Requests of March 22,
2002;

©4/17/02 - Supplemental Prefiled Testimony of W. Tom Simmons;

04/19/02 - Orders Admitting Nonresident Attorney (Lynn Stang, Robert
Cattanach, John Devaney, Kara M. Sacilotto, Mary Rose Hughes, Shannon Heim,
William Richardson, Charles Steesge, Blair Rosenthal and Andrew Crain);

04/19/02 - Black Hills' Responses to Qwest's Data Requests for Black Hills;
04/22/02 - Revised Order of Witnesses;

04/22/02 - Affidavits of Barbara Brohl and Dennis Pappas;

04/22/02 - Supplemental Affidavit of Karen A. Stewart;

04/22/02 - Response to AT&T's Motion for Extraordinary Protective Order;
04/22/02 - Order Admitting Nonresident Attorney to Practice (Steven H.
Weigler) ;

04/22/02 - Motion to Strike Supplemental Testimony, Public Exhibits and
Confidential Exhibits of W. Thomas Simmons Received April 18, 2002;
04/22/02 - Motion Regarding Proceeding on Third Party Testing of Qwest's
0SS;

04/22/02 - Supplemental Affidavit of Larry B. Brotherson;

04/24/02 - Additional Statement of Supplemental Authority Regarding Qwest's
Performance Assurance Plan;

04/25/02 - AT&T's Request for Confidential Treatment of Information;
04/25/02 - AT&T's Responses to Qwest's Requests for Information;

04/29/02 - Qwest's Submission of Alternative QPAP Proposals;

04/29/02 - QPAP Approved as Amended;

04/29/02 - Qwest's Motion to Enter AT&T's Track A Data Request Response into
Evidence;

05/01/02 - Qwest's November 2001 through February.2002 Performance Data as



 THE PUBLIC UTILITIES COMMISSION
*PHE STATE OF SOUTH DAKOTA SOUTH DAKOTA PU;
UTILITIES COMMISS

OF THE ANALYSIS INTO QWEST )

MMUNICATIONS ACTOF )

G PROCEDURAL MOTION REGARDING THE §271 PROCESS
* heteby files its procedural motion regarding the §271 process in South

o 1l thie South Dakota Public Utilities Commission (“the

At

slow s witnesses to appear at a relative time certain via telephone in

get 1o ernss-examination. In support of its Motion, AT&T states as

it tos the Commyission’s December 20, 2002 Order, AT&T filed testimony

. AT&T s testimony inchuded a detailed explanation of the issues it had

application ard a narrative of the reasons therefore. On March 28, 2002,

n comimenced a meeting to discuss among other things “how shall the

e sehedule issues and/or witnesses for the hearings.” As the other issues

o s doeket took up a significant amount of time, Commission Staff Karen

atedd that the parties would get together the week of April 1, 2002 to discuss

hearing would commience and report back to the Commussion.

z 2

b 3, 2002, Qwest, through counsel, presented a “Proposed Order of

snlicating with asterisks the relatively few witnesses that were flexible (see

&

A1 That same day, the parties met to discuss procedure. No party, including

wersd to object to Qwest’s Proposed Order of Witnesses in which Qwest

silowved o present its fifleen witnesses in the order it deemed fit.  Also, no

PLIANCE WITH SECTION ) Docket No. TC0O1-165



s oppesed fo Mideontinent and Blackhills Fibercom presenting their witnesses

ssftpation at a time and date certain, However, when AT&T requested times

e ity two witnosses to present their testimony and/or answer any

1kl the commission or any other party may have, Qwest and Commission staff
ficating that it would disrupt the flow of the presentation. Accordingly,

s17s proposal was that AT&T have its witnesses present for the two-and-

Fyweok hearing (o present its testimony piecemeal on an issue by issue basis, Stafl

sar irticated to AT&T that AT&T was different because it had more issues.

AT&T will not be able to adhere to this procedure without significant hardship.

“mmmission has decided to hold this hearing during a time period that

$tate is holding numerous proceedings. As AT&T and its attorneys and

somtinue to have significant participation in Washington, AT&T has to make
: p p

modntions o participate in two hearings at the same time.

snd, unlike QOwest, the proponent of this application, AT&T does not have

eurces to fund a two and one half week proceeding, especially considering

AT&T notes that there is no prejudice to any party if AT&T presents its witnesses

o plven tme after Qwest presents its case, as opposed to issue by issue. AT&Ts

Gl testhmony has already been submitted.

o

For the abeve stuted reasons, AT&T would propose that Midcontinent’s proposal

lay, April 4, 2002, be adopted. Due to the conflict in Washington, AT&T would

reavest that its witnesses be present by telephone with its counsel present in Pierre.

1)



tHully subioitted on April 4, 2002,

AT&T COMMUNICATIONS
OF THE MIDWEST, INC.

7” f,//

ohn S oval
Oluﬁ i d Robbexmolt & McCahren
e A

Pxerre, Seuth Dakota 57501
{(605) 224-8851

Steven H. Weigler

Mary B. Tribby

AT&T Law Department

1875 Lawrence Street, Suite 1575
Denver, Colorado 80202

(303) 298-6957
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Exhibit A
PROPOSED ORDER OF WITNESSES

: TOPIC
Wes appearance order of witness “flexible”

Public Interest/Track A
rred first because of “overview™ aspect

Z 3 0SS
required in first day or 2 of hearing
3. Sehy CMP/SATE

088 and CMP/SATE go together

4. Bumparner ClI#1Collocation

' C1#9 Numbering Admin (Not Challenged)
CI#10 Signaling/ Databases

CI#11 Number Portability

CI# 12 Local Dialing Parity(Not Challenged)

Cl#1 Interconnection

CI#13 Reciprocal Compensation
Cl#3 Poles, Ducts, ROW

& Listen Cl#4 Unbundled Local Loops
SHpson

CI#6 Unbundled Local Switching
Cl#7 911, DA, Operator Sves
C1#8 White Pages Listings
Cl#14 Resale
CI#2 UNE-P

CH. Stewarnt Cl#2 Access to UNEs

CI#2 Emerging Services/EELS
C1#5 Unbundled Local Transport

0033
! sE-I033
b BOROLGL00033




Cl#5 Unbundled Local Transport
PIDs/Data Actuals

Data Reconciliation

Jata Actuals and Data Reconciliation go together

et cl General Terms
Section 272
Section 272
QPAP

Public Interest/Overview
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OF THE TELECOMMUNICATIONS ACT OF )

CERTIFICATE OF SERVICE
REBY CERTIFY that 1 have served a true and correct copy of AT&T’S

MOTION REGARDING THE §271 PROCESS on the date designated
first elass mail, postage pre-paid, upon the following:

on Sevold

regulatory Affairs

C Corporation

sonth Dakota Avenue 8 Floor

Thomas J. Welk

Mg, Mary 8, Hobson

Attoriey at Law

viss LY

outh Capitol Blvd, Suite 1900
D 83702-5958

- My John L. Munn

\ v oal Law

" Corporation

S California Street, Suite 4900
Denver CO 80202

My, Ted Smith
at Law
" Corporation
th Center Suite 1100
South Main Street
 City UT 84111
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a5 Nooney & Braun LLP

A7709-8108

- Avenue, Suite 820
92045

ook Drive
¥

fon
treet, Suite 4900

Suite 4900

_day of April, 2002,

Pierre, South Dakota 57501
(605) 224-8851




April 5, 2002

All parties in Docket TCO1-165
Rotayne Ailts Wiest, SDPUC
Seheduling of withesses

’”{3{3? -ihe $outh Dakota Pubhc Utllmes Commiission receive

iing of April 9, 2002
ratact h, lwould apprecsate it if-Staff-and: Inte
oW :he ;der of the paf ies following Qwest's presentaticr
- you all for your cooperation.




WH %, Cupitol Boulesand, Suite 1908}

Bolse. Miha 81702
stk 208 58 9A00
fux 20083899040/

April 5, 2002

Dzre’ct Dza/
(208) 3874277
email; MSHOBSON@stocel. rom

i 'ﬂ(e}w m&m on d*l;l_ -Qf th.e vervlldenee cont;amedm th‘
s now on file with the Commission to demonstrate




s ey anod D

STOBL RIVES uie

ATTORNEYS
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Fat r"a&) 9-56:40

Company/Firm:
SO PUC
QWEST

Sb PUC

AT&T
Mideontinent
Black Hills Fiber

HU5 ‘443*@3 52

Sender's Divect Dial;
{208y 387-4277

Mauter;
Firsi Class Mail Overnight Delivery

’Iﬂif‘[ﬁmm" and rmurn thxs fammzle by mml Thank yau

Please see attached. Mary

Office No..
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April 9, 2002

Mary S. HoRsON
Direct Dial
(208) 3674277
etidils MSHOBSONgstoel:cong:

ar your consideration of these matters.

Very truly yours,

Mary 'S. H
Stoel Rives ,
Auorney for Qwest Corporation.




Room 1575

1875 Lawren
Denver, CO
303 296-6357

ing are the original and ten copies of an errata to the Affidavit of
i Regarding Checklist Item 4 — Unbundled Loops and Checklist

Fhere have been no substantive changes to the affidavit. In addition,
: o changes to the originally-filed exhibits to this affidavit.

eadl me i there are any questions.

wiee Lkt




CERTIFICATE OF SERVICE

t on this 9" day of April 2002, the original and 10 copies of AT&’ i;.f
Tidavit of Kenneth L. Wilson Reoaldmg Checklist Item 4 and Checkhst L
ket No. T f‘()l 165, were sent by overnight delivery service to: ‘

ceitrect copy was sent by U.S. Mail and e-mail on April 9, 2002 addresset

Thomas-J. Welk
ry Affairs Attormey at Law

Boyce Murphy McDowell & Gre
enue, 8% Floor - P.O.Box 5015

Sioux Falls, South Dakota 57117

John L. Munn
Attorney at Law
QWEST Corporation :
1801 California Street, Suite 490@’

b Pl suite 190
3k Blvd., Suite 1900 Denver, CO 80202

Gregory J. Bernard
Attorney at Law

Morrill Thomas Nooney & Braui
P.O. Box 8108 '
Rapid City, SD 57709-8108

Marlon Griffing, PhD.
Senior Consultant

QS1 Consulting

1735 Crestline Drive
Lincoln, NE 68506



C"f{ ) rl%hm . Mark Stacy
1sultant , -
Cansalting QSI Consulting

e 5300 Meadowbrook Drive
A Fayaud Avenue, Suite 8§20 Cheyenne. WY $2009
Denver, €O §0209-2945 neyenne, Wi 8200




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

ATTER OF THE INVESTIGATION
5T CORPORATION’S
ITH SECTION 271(C) OF
MUNICATIONS ACT OF 1996

Docket No. TC 03-165

! T’ et

AFFIDAVIT
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CENNETH L. WILSON
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CHECKLIST ITEM 4 - UNBUNDLED LOOPS
AND CHECKLIST ITEM 11 - LOCAL NUMBER PORTABILITY
ON BEHALF OF

AT&T

March 18, 2002




A INTRODUCTION AND QUALIFICATIONS
My name is Kenneth L. Wilson, and I am a senior Consultant and Technical

Witness with Boulder Telecommunications Consultants, LLC. My business address is

470 11" Street, Boulder, Colorado, 80302. 1 am submitting this affidavit on behalfc

My education and relevant work experience are as follows. I received}:._
Buchelows of Science in Electrical Engineering from the University of Hlinois in 19
anck L received a Masters of Science in Electrical Engineering in 1974. In addition, lhm
completed all the course work required to obtain my Ph.D. in Electrical Engi«n&&ﬁﬂﬁ fr
the University of Illinois. The course work was completed in 1976.

For 15 years before coming to Denver, I worked at Bell Labs in New Jersey
variety of positions. From 1980 through 1982, I worked as 4 member of the netw
irchitecture and network planning team at Bell Labs for AT&T’s long distance Sérv‘_;;. :
From 1983 through 1985, 1 was a member of the first AT&T Bell Labs cellutar termi
design team. From 1986 through 1992, I led a Bell Labs group responsible for net
performance planning and assurance for AT&T Business Markets. From 1992 th
1994, T was a team lead on a project to reduce AT&T's capital budget for net
frastructure.

From 1995 through the spring of 1998, 1 worked in AT&T s Lc):ca"ll”(S'Ei}.:
, f(.l)’;:gazh‘izm‘fion as the Business Management Director, leading one of [hcgr i
responsible for getting AT&T into the local market in U S WEST's 14-state temto 2
“was the senior technical manager in Denver working on p]‘:mn.i‘ng ATE&T s mca!n&

USS interface architectures and the associated negotiations for AT&T to accom



these goals. In this position, 1 was the lead negotiator for AT&T in establishing
tatereannection contracts with U S WEST (now Qwest) in its 14 states.

Since Spring of 1998, as a consultant and expert, T have evaluated technical issues

®

i number of companies in complaints, anti-trust cases and § 271 compliance

ent cases, including all of the § 271 cases in Qwest's region that have be

tisidered to date. This representation involved attending over 40 workshops an

. hearing sessions to address various § 271 checklist issues. A copy of my eurric ium

itae is incorporated into this document as Attachment A. This attachment also mc
2 Yist of testimony and expert reports I have submitted as well as my L‘Tt}pmsi?t’icsmm
court appearances during last 10 years.

ﬁ PURPOSE OF AFFIDAVIT

Because of my technical background, my experience in bringing AT&T into the.

Joeal markets in Qwest’s region, and my experience in other § 271 proceeding

Qwest's region relating to § 271 checklist items, AT&T has asked me fo rey
relevant documents in this case and assist it in assessing Qwest's compliance with
§ 971 checklist obligations and presenting AT&T's concerns regarding Qwes
comipliance. To that end, 1 have reviewed Qwest’s SGAT, as well as materials .S’U:biﬁ{xfz’t
by AT&T and Qwest in other jurisdictions regarding these same issues and I i
conducted interviews with AT&T operations personnel.

Based upon my review of this material, I have identified a number of areas \xhcn

{west’s compliance is deficient on Checklist tem 4 and Checklist Item 11.

following paragraphs give detailed explanations of the basis for this conclusion.

ro




C. UNBUNDLED LOOP.

1. Legal Requirements.

Section 27 1(c)(2)(Bi(iv) of the Act, item 4 of the compet

premises, unbundled from local switching or other ser
loop as a tansmission facility between a distribution frame, or its equ

~incumbent LEC central office, and the demarcation point at the o

with § 271e)2)(B)(iv), the FCC has stated that Qw
concrete and specific legal obligation to furnish Joops and that { s s

the quantities that competitors demand and at ay acceptab

!
47 U.S.C. § 27 1(eu2)Biiv)

i Implemcnmiiun of llzc Lomi Cum;wr{rirm P:‘m*{&i{mxr af Ehwe

1999) (“U[vL Remcum’ Ordm”) retainig d:tmmmt m
Report and Order, but replacing the phrase “network intereotingt
miaking €xplicit that dark fiber and loop conditioning are among ¥
t‘hal«mp)

,ch.rr,m ]/um LATA Services in Lﬁm,v:a it (,C th ket \m %» 94 9 :

1998, (“BeliSouth Second Lowdsiai 27T Chrder™ 1.



In addition,

furictionality of the loop requested by a competing carrier anks

feasible to condition the loop facitity to support the particular fow
order to provide the requested loop functionality, such as the
- xDSL services, Qwest may be required to take afffrmative ¢eps &
loop facilities to enable competing carriers to provide se

over the facilities, with the competing carrier hearing thie

Qwest must provide competitors with access to unbundled Io

Qwest uses integrated digital loop carrier (D €y oot

coneentration devices for the particular loops sought by the
associated with providing access to such faciliies m
carriers.

In the UNE Remand Ovder, the FCU concluded 1
to unbundled loops, including high-capuacity k

carriers are impaired without access to foops. and thit |

dark fiber, line conditioning, and certuin inside wiz

Accordingly, the FCC redefined the “local foup

between a dlcmbunon h*amt mr m ufﬁ fents
central office and the loep dcnnum{mﬁ péu,m 114
premises, including inside wire ov '
loop network element includes all features,
such transmission facility, th% F«: tma;’

B ANY 27] Ordor. § 271 BellSouth Secornd Leouisiana 271 Crdier § 18T
1BA'\) 271 Order, 9271,

Local Comperition Order,§ 384,
’ UNE Remarnd Order. § 163,



those electronics used for the pmuxmn of aé
Digital Subscriber Line Acces :
local loop mcludei but is not I
capacity loops

niefj ta 1¥

The FCC stated that its intent in adopting this defini

“definition will apply 10 new as well as current technals
As a result, the termination of the loop wa

forth by the FCC in the UNE Remand Order. T

“because, in some cases, the NID does not fiviek e end of the ine

loop facility.”" Citing § 68.3 of its rules, the FOC 4

the demarcation peint is défined by contp
network, but rather a pmm it
responsibilities meet. Th
Jocated at the mininwam po
practicable point to uﬁg
buﬂdmu In muki” ¥ pre

located at any of several lo ,
was installed, the lecal curder’s
practices, and the property
circumstances, the de
the NID, or inside the B

Rah
B

In-addition, Qwest must provide high ca

other high capacity foops.”” The FCC

essential characteristic of the loop: they transsil o sz

subscriber, or vice versa.”

v-i" CER. & 3190l
) UNE Remand Order, § 167.
. [lI VI 16E,
4"( F.R. §5L.3049a1]y
. [IRE Remicird Order. G 176,




including multiplexing equipment used o derive the

the definition of a network element iz mw iy

~ functions, and capabilities. This expanded defin

types of loops, including. DSt and DS3 oo
and'OC12 loops. at a minimum.

In addition, because the FCC drafted its
e ‘3te‘éhﬁ'0"]‘0gi(2§€, the SGAT must altow CR
o “Joops as new technology emerges.

For some disputed issues, Qw

‘provisioning loops. line splitting or NI
awarded § 271 rvelief, that deternyimati

“beresolved in Qwest's favor, even if no purty

case. If no party raised the issue be
ihe issue. Therefore, there is no b
of the FCC awarding the RBOC §
have precedental effect, the FOC must b
issue.

2. Disputed Issues on Loops.

Qwest’s provisioning of unbundied

unbundled loops are insufficient

examples of evidence that Qw

T . ) i
1. 9 175.



unbundled loops and «

and witl deter the

P ”

1o o e di

t cannot be

15 linted

enough and

charrier-of-l




as UNEs due to lack of facilities. when Qwest's &

obligate Qwest to construct those smme 3

CLEC itself could require Qwest to construet th

sefvices under Qwest's tariff or price list servic

discrimination violates federal Taw,

This was the conclusion rem

"2 Order, where Qwest was required to r

obligation to build UNES in any areas cury

Initial Order on the Loop Workshop in ¥
applies equally to ioops.w

The FCC has stated that:

[tlhe duty to provide unlb

‘conditions that dre jusi. v

mininum, that what
offered equally to all re

provisions such elements to fisel
The FCC's rules also require that the ILEC

ofi terms and conditions no less Favorable thea

ILEC provides such elements to itse

v In re Invesiigation Into 17§ WE ‘
003040, Twenty-Fourth Supplemental Ordiet
Woikshop 377,
0 Iy e Investigation Into U S WEST's Complinnie
003040, Twenty-Eighth Supplemental Crder T
Workshop 7).
* Local Competition Order, § 315, I ab accomyp
“provisioning’ includes instaBation.” &L n. 684

T 47 CFR.§ 31300y




Rural Telephone Coalition contends that mcnmben‘z { -

Leqmrﬁd 10 construct new nn.lhne% fo acte
mcum.be.-nt LECs.

provision of unbundled 'r;mer(:rfﬁﬂe facil
f‘“xci-litiec;

While the FCC recognized the econowde hmpact o

build transport and explicitly held that alt TLECs need net buikd

that for all other netweork elements, § 2511 provides the re

economic impact imposed on the raral ILECs as & result of I

elements for CLECs.” The clear inference to be draw

‘that, with the exception of interoffice transport. the TLECK
eonstruct UNEs to meet CLEC demand.

As further evidence of the FCC's inttent, when ¢itir

the UNE Remand Order. the FCC states:

In the Local Competition Firsi Report and €¥vder, the
an mcumbent LEC s transport unbundling ob '
and did not require incumbent LECS to

deploved transport facilities for its own gse. .
incumbent LEC's unbondling obligation ext
transport network, including ring transport &€

incumbent LEC has not deploved for its owi us

/d 431, See also, UNE Remand Qrder.§ 334,
Sacnon 2511{f) applies only fo rural ILECs therefor, [LE
it shligation to build under § 251¢f),

L

23 [INE Remand Qrder, § 324,

% goeh et o




Specifically, in this paragraph, the FCC concludes that “the ILEC's unbundling

ohligation extends throughout its ubiquitous transport network.” The ineseapal

gonclusion is that the only limitation on the TLEC's obligation to build is for intero!

es to existing facilities. For all other UNEs, Qwest has an obligation to bull
meet CLEC demand throughout its service territory.
In addition, the FCC has held that the ILECs have an obligation to replac

A N . 26 . v y P
thit are being provided to CLECs.” An obligation to replace UNEs is essentia

same fhipg as an obligation to build UNEs. Finally, the FCC's rules also reguire thin
FLEC provision network elements to CLECs on terms and conditions no less faveai
than the terms and conditions under which the ILEC provide such elements to itself.

Nothing in the Eighth Circuit’s ruling in lowa Utilities Board appears to feq)

different result. Qwest has stated under Jowa Utilities Board, it is not require
unbyilt “superior network.” The Eighth Circuit’s supetior network statenent was
in the context of the Court’s rejection of the FCC's superior quality rules - rales
tequired an incumbent LEC, if requested by the CLEC, to provide UNEs at a feve
guality superior to that which the incumbent LEC provides to itself. That is not
pature of the CLECs' request here. CLECs are tequesting that Qwest aug’méhi
existing network with added capacity - the same type of facilities it provides:
existing retail customers. That certainly can’t be characterized as o superior networ
The Commission, therefore, should refuse to approve Qwest's SGAT. or pei

Owest to rely on the SGAT for purposes of § 271, until Qwest revises

require Qwest to construct UNEs for CLECs throughout its service tervitory,

’ Local Competition Order, § 268, 47 CF.R. § 51.309(cL.
47O RS 33,




An additional reason that Qwest must be required to build facilites for CLE

that CLECs are aiready paying for the build of new facilities in the prices they poy for

UNEs. Fill factors are used in the calculation of UNE prices. A fill factor is used 1o

ensure that sufficient capacity is always available. Once a certain percentage fifl

achieved, a new facility is built. If a fill factor of 50% were used in the cufeuhion

UNE prices, then the CLEC is being charged for a whole facility when only
faeility’s total capacity is being used . The effect of using fill factors, especially Imx
. is that the CLEC is being charged to build new facilities in order to ensure that
k\d remains constant and Qwest does not run out of capacity. The fact that{
~inchided in UNE pricing means that CLECs are being charged for building new ca
yeét because of Qwest’s new policy, only Qwest would be the beneficiary of t
capacity. That is inappropriate and a clear basis for rejecting Qwest’s SGAT hungun ‘
$91.2.

Finally, with respect to high capacity loops, Qwest hag argued that these toor '
subject to competition from other carrier’s services.” In faiet, Qwest has wsseit
AT&T and WorldCom are routinely building such facilities and have a larger ¢
somie segments of the high-capacity market than Qwest. Of course. the evide
Qwest relies upon for this assertion shows that AT&T and WorldCom rely on

the fucilities they use to provide such high capacity services in Qwest’s region ant

(Qwest has a monopoly foothold on the capacity for the wholesale side of this marke

At the same time Qwest informed CLEC's of its new build poli

Qe

indicated that it had altered its policy on held orders. Specifically, Qwest he

WA Transeript, p. 4198 (Exhibit KLW-2).
" WA Transcript, pp. 4252-53 (Exhibit KLW-2),



bat orders tue are currently in held status will be rejected if there are no.

‘ . . W, .
s aned e corrent construction jebs planned. For new services orders placed by

cilities are available and no construction jobs are planned, the LSR will

£ . . £}
yatlior than place the order in a held order status.

E{s expressed concerns with this new policy for several reaso

appemrs o be primarily designed to alleviate Qwest’s PID performani

o gty that CLECs may demand.” Clearly, that would not be the ease.as

i be rejecting and not cowmiting CLEC demand in its PID data, while the retail. -

ik be acoepied and, because no facilities are available, would count such o

st Qwest’s retail performance.  Second, Qwest has not invoked a similay

¢ i ettt Llhliﬂﬂu‘s chst is discriminating against its wholesale custom

feep track of CLEC held orders and failing to take those held orders inito o

cloping its construction plans.

ol CLECs guestioned Qwest’s ability to get in queue for new facilities. ahi

s on the basis that Qwest will always possess superior and advanced kriowl

s own build plans. Qwest agreed to add a provision to the SGAT that

- with notice of major facilities build that states as follows:

- will provide CLEC notification of major loop facility builds -
4 the ICONN database.  This notification shall include the
tion of any funded outside plant engineering job that exceeds
D00 in total cost, the estimated ready for service date, the number of
sers added, and the location of the new facilities (e.g., distribution =

- LM’%\T £9.1.2.1.

<13 BOAT § 9020 WA Transcript, pp. 4226-27 (Exhibit KLW-2).
ipt, pp. 422728, 4237-3% (Exhibit KLW-2).

41 (Bxhibit K1W-2).



or disyribution. route number for copper feeder, and
LI codes for fiber), CLEC acknowledges that Qwest does
arintee the estimated ready for service dates. CLEC also
[ funded Qwest outside plant engineering jobs may be
sancelled at any time,

i SGAT revision does not completely alleviate CLEC cone

will be gble to give its customer preferential treatment in the deg

on

et el ace

% to future facilities builds initiated by Qwest.

the language “provided that facilities are available” should:’

s

AT §§9.2.4.3,1.2.4, 9.23.1.4,9.23.1.5, 9.23.1.6 and 9.23.3.7.2.12.8-an|

ming changes required to remove any limitation on Qwest's obligation

el that pernatt Qwest to reject L8RS for no facilities available, rather than allowis

speders 10 go beld.  Furthermore, SGAT §9.19 should be amended. The"

ot this seetion should be amended to read:

will conduct an assessment of any request which requires
struetion of network capacity, facilities, or space for access to or use of
ndled loops.

The Commission should also make clear that under § 9.1.2 of the St

seisions, Qwest is obligated to build UNEs, except-dedicated transport, ot
mingtory basis at cost-based rates under § 252(d).
b, Qwest Must Refund Conditioning Charges Whien:Qwest’s- '

Performance Causes the End User to Abandon the
CLEC/DLEC.

T disputes this charge on the grounds that Qwest is already recovering the ¢o

e . , kN
goiuhittening in s UNE loop charge.

ppseript, pp. 4290-91 (Exhibit KLW-2),

3




ion, AT&T contends that if Qwest is permitted to assess a separate.
vharge, it should be required to refund such charge when Qwest's,

e cnuses the end user to abandon the CLEC/DLEC. Throughout the 271

s, ATET and other CLECs raised concerns regarding the quality and timel
wi comlitioned unbundled loops. Under the terms of Qwest’'s SGAT,

s experience could be adversely affected by Qwest's poor performiar

1 endl ger 1o wbandon the CLEC, and the CLEC would still be obligated to p

sing charges.

Ty, AT&T proposed language that would require Qwest to refund to the. -

Ieh could be a new § 9.2.2.4.1 in the SGAT:

24 W CLEC’s end user customer, for which CLEC has oxdered
L. capable Unbundled Loops from Qwest, (i) never receives x-DSL
e from CLEC, (i1) suffers unreasonable delay in provisioning, or (iii)
wences poor guality of service, in any case due to Qwest’s fault,
« shall refund or eredit to CLEC the conditioning charges associated
hie service requested. This refund or credit is in addition to any other
peailable to CLEC,

Argumbly, even with this type of provision, the CLEC cannot be made whole

A7 {Exhibit KLW-2),




does not perform and causes a bad end user experience. Not only will the CEEC

o future revenue, but its reputation will be damaged. Customers do not care that it:is

st rather than the CLEC who causes their bad experience. From the custon

sctive, the experience with the CLEC was bad.

{ywest took issue with AT&T s proposal, stating that it should be addressed

Ay R . . v K - = .
spute.  This is not an appropriate resolution. It would enable Qwest to
mignt for a service when it performed badly, and force the CLECs o pursue dispu
~ resolution for each line that is misprovisioned. Dispute resolution is not a quick pre

i

antdcould be very costly depending on the number of disputes. According to Q

+AT, a billing dispute would take in excess of 2 morths just to-get in front of ad

Arbitration will likely take several months to complete. This pr

nteable for refund of conditioning charges, especially when Quwest purports toln

Tunds while the dispute is pending and would be incented to keep that money
passible.

Some claims for conditioning charge refunds may end up in dispute resol
Hiist there should be an obligation up front that Qwest will vefund the e‘ﬂnfi’it’f'ts:?:’z'ﬂangucﬁf}é

i Qhwest fails to perform. AT&T believes that many cases of fault are clear-cut s

hiect 10 debate. In those cases, this provision would be a quick and ¢l

mechanism o address the problem.

Qwest has suggested that CLECs should enter into terminaiion Habi

agreements with end user customers to compensate for the conditioning cost i

Transeript, pp. 4299, 4301-02 (Exhibit KLW-2),
GAT §§ 5.4.4 and 5.18.
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goves ofter vequesting CLEC xDSL service. This is unacceptable and side-
thie real tssue, which is Qwest’s failure to perform.

T requests that the proposed language set forth above be added to the SGA”

sion would help ensure that CLECs have a meaningful opportunity to compet:

entwith the intent of the Act.

s Qwest Must Provide CLECs with Loop Qualifica
Information, Including Access to LFACs.

t is required to provide access to all loops qualification that any Qwe

a5 access to, including LFACs database, and any other database or back offi¢

armation that containg information regarding Qwest’s loop plant. Qwest refuses to

ide such access. AT&T seeks access to this loop information in order to obtain:

te loop qualification information and to learn whether spare facilities, including

™ of loops, can be made available by Qwest.
The FCC has made clear that CLECs must have access to this loop and loop p

infemmation for loop qualification purposes. Specifically, in the UNE Remand Order;

Cstated:

We clarify that pursuant to our existing rules, an incumbent LEC must provide:
reguesting carrier with nondiscriminatory access to the same detailed informati
about the loop that is available to the incumbent, so that the requesting carrier
ke an independent judgment about whether the loop is capable of supporii
the advanced services equipment the requesting carrier intends to install. Bag
on these existing obligations, we conclude that, at a minimum, incumbent L'
must provide requesting carriers the same underlying information tlm '
Imumbu‘n LEC has in any of its own databases or other internal records.”

T uddition, the FCC made clear that:

i addition, we agree with Covad that an incumbent LEC should not be
permitted to deny a requesting carrier access to loop qualification

"B Ovder, 427,
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wagion for particular customers simply because the incumbent is not
iditig xDSL or other services from a particular end office. We also
reg with commenters that an incumbent must provide access to the
erlying loop information and may not filter or digest such information
t provide only that information that is useful in the provision of a
particular type of xDSL that the incumbent chooses to offer. For example,
o provides ADSL service to its customers, which has a general
tion of use for loops less than 18,000 feet. In order to determing
whether a particular loop is less than 18,000 feet, SBC has developed a
database used by its retail representatives that indicates only whether the
lop folls into a “green, yellow, or red” category. Under our
sondiscrimination requirement, an incumbent LEC can not limit access to
loop qualification information to such a “green, yellow, or red” indicator.
instead, the incumbent LEC must provide access to the underlying loop

o

fication information contained in its engineering records, - plant

records, and other back office systems so that requesting carriers can
meke their own judgments about whether those loops ave suitable for the
services the requesting carriers seek to offer. Otherwise, incumbent LECs
wold be able to discriminate against other xDSL technologies in favor of
their own xDSL technology.”

We disagree, however, with Covad’s unqualified request that the
Commission require incumbent LECs to catalogue, inventory. and muke
available to competitors loop qualification information through automated
£3SS even when it has no such information available to itself. If an
incumbent LEC has not compiled such information for itself, we do not
require the incumbent to conducr a plant inventory and construct a
detabase on behalf of requesting carriers.  We find, however, that an
incumbent LEC that has manual access to this sort of information for
itself. or any affiliate, must also provide access 1o it to a requesting
competitor on a non-discriminatory basis. In addition, we expect that
incumbent LECs will be updating their electronic database for their own
XDSL deployment and, to the extent their employees have access to the
imformation in an electronic format, that same format should be made
avaitable to new entrants via an electronic ilzreifacefm

b L S

Consistent with the framework we adopted in the Local Competition First
Report and  Order, we conclude that access to loop qualification
information must be provided to competitors within the same time




intervals o is provided to the incumbent LEC’s retail operations. 7o the
nt such fformation is not normally provided ro the incumbent LEC's
i povsennel, but can be obtained by contacting incumbent back office

rvonmed, iF must be provided to requesting carriers within the same time

, . . 4
frspne that any incumbent personnel are able to obtain such information.

vy
e

In it SBC Kansas/Oklahoma 271 Order, the FCC required RBOCs to provide

with the same underlying information that they have in any of their own

= or internal records for pre-ordering, loop qualification purposes and how such

= must be afforded:

In this proceeding, we require a BOC to demonstrate for the first time that
i provides access to loop qualification information in a manner consistent
with the requirements of the UNE Remand Order. In particular, we
reguite SWBT to provide access to loop qualification information as part
af the pre-ordering functionality of OSS. In the UNE Remand Order. we
required incumbent carriers to provide competitors with access to all of
the same detailed information about the loop that is available to
themselves, and in the same time frame, so that a requesting carrier could
ake an independent judgment at the pre-ordering stage about whether a
equested end user loop is capable of supporting the advanced services
equipmient the requesting carrier intends to install. At a minimum, SWBT
nust provide carriers with the same underlying information that it has in
any of its own databases or internal records. We explained that the
relevant inquiry is not whether SWBT's retail arm has access to such
underlying information but whether such information exists anywhere in
SWEBT's back office and can be accessed by any of SWBT’s personnel.
Moreover, SWBT may not “filter or digest™ the underlying information
and may not provide only information that is useful in the provision of a
particudar type of xDSL that SWBT offers. SWBT must provide loop
qualification information based, for example, on an individual address or
zip code of the end users in a particular wire center, NXX code or on any
other basis that SWBT provides such information to itself. Moreover,
SWBT must also provide access for competing carriers to the loop
qualifying information that SWBT can itself access manually or
s::%s’::x:!;mnic:,d!y.”

wrer of doing Application by SBC Communications Inc., Southwestern Bell Telephone Company,
atfiwestern Bell Comnunicarions Services, Inc. d/bla Southwestern Bell Long Distance for Pravision
Inierb ATA Services in Kansas and Qklahoma, Memorandum Opinion and Order, CC Docket
. TO1-29,9 120 (released. January 22, 2001) (“SBC Kansas/Oklahoma 271

Stions emitied).. See also UNE Remand Qrder, § 430: In the Matier of Applicarion of Verizon
sphand Ine, Bell Atlantic Communications, Inc. (d/b/a Verizon Long Distance), NYNEX Long
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In this case, the FCC has established the parity standard as any loop or loap plant
inforniation that “any Qwest employee has access to,” not what is accessible by Qwest's

retail operations.

As the FCC indicates, CLECs need access to loop and loop piant information so -

they can make an independent judgment at the pre-ordering stage ubout whether

piested end user loop is capable of supporting the advanced services equipment the -
requesting carrier intends to install. In addition, CLECs need access to this loop

infarmation in order to determine whether they can provision service to ureas that are

served by IDLC loops. Qwest has claimed that unbundling IDLC loops is difficult un

can ke a significant amount of time and that it is not always technically feas

unbundled these loops. As a result, CLECs need the ability to understand. in those m. 3
wheere TDLC has been deployed, what spare copper facilities are available. including ~l;@;t: ‘
fragments, to determine whether they can provision service in these areas. A CLE‘IC
determine that it is too risky to market to that area because thiey would face j.f’l,ef‘_]’z
provisioning due to IDLC issues. This particular issue is not confronted by Qwest’s 1 '

arm, because Qwest does not need to unbundle IDLC to provision service over 1L

Qwest has refused to provide access to LFACs or to any other sou’reeyfﬁsg
mtormation available to its employees. During the course of the loop workshe
obtaining information regarding where loop or loop plant information resides in ()
database(s) or back office systems that are accessible by any Qwest employee has be

like pulling teeth. Qwest has dodged these queries or has spun a record so confuging

Bistance Company (d/b/a Verizon Enterprise Solutions) And Verizon Global Neovorks e, For _
Anthorization to Provide In-Region, InterLATA Services in Massachusetts, Memorandunt Opinfon and -
Beder, CC Docket No. 01-8, FCC 01-130, 9 54 (released April 18, 2001) (“Mussachuseits Verizor 25F
Chrgler™,
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5 mmipossible 1o wll where loop qualification information resides in Qwest's systems

st back office files. At varying times, Qwest claimed this information resides in

“s, or LEIS and LEAD, which are subset of LFACs." Irrespective of where it -

%, if there is loop or loop plant information that is accessible to any Qwest

¢, the FCC Orders state that CLECs are entitled to access that same information,

(Jwest has claimed that all of the information on LFACs is available on the raw

data tool. As an initial matter, whether that is true or not is irrelevant. The FCC. -

e elear that CLECs are entitled to access the same loop information that ;m}
mployee has access to and such information may not be filtered by Qwest. The
mfanmation in the raw loop data tools has been filtered by Qwest.
I any case, Qwest has admitted that not all loop qualification information is m g

the yaw Joop data tools. For example, information on loop conditioning and spare:

ox 15 not in the raw loop data tools.” Information regarding all spare factlities

ing fragments, is necessary for CLECs to have a meaningful opportunity

compete,  Qwest maintains records of spare facilities, including loop fragmen

somewhere in its back office systems. Qwest’s witness in Colorado stated that thi

o . . 46 . . . i
aation is available to Qwest engineers.” Qwest is required to provide CLECs w




¢ sl impaortant gap — loops, and loop elements such as distribution and feeder,

& it attached to the switch. This is the spare facility information that AT&T was

a¢ about trom the outset. This information does not reside in the RLDT. Even if .

g

wever, this would no change Qwest's obligation under the FCC orders.

est has also asserted that the information that a CLEC can obtain is equal'to
ik available 1o Qwest’s retail arm, Ms. Liston claims that there is nothing in the FCC

" ‘ - . . . . 248 .
wiles it requires Qwest to give CLECs more information. The FCC orders that-I

arly state that CLECs must have access to the same information as an

emiplayee, not just ity retail personnel.

&lare importantly, Qwest’s retail arm has already pre-qualified the Joops on whic

-t provide its DSL service. As Ms. Liston testified in Washington, Qwest &

matEring loop accuracy issues with LFACs —the very information that was used

siitate the RLDT.” Qwest embarked on a bulk deload process for certain predefi :

aoniters in each state. As part of this process, Qwest conducted MLTs on the cop

Iy for its Megabit service. Qwest will not condition loops that weren™t alrex

X

. vqee 0
ed and Qwest will not search for spare facilities.

% - 7 {BExhibit KLW-3); CO Transcript (05/23/01), pp. 141- 44 (Exhibit KLW-3).
- B3 45 (Exhibit KLW-S).

rinserpt, pp. 4341-42 (Exhibit KLW-2),

serpy (03418707 ). pp. 228-229 {Exhibit KLW-4)
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o Bne bs that Qwest’s retail representatives are assured of getting

sabion an the loops that Qwest wants to serve. While the MLT

ops was loaded into LFACs and the RLDT, there remain a

were satisfied with limiting its marketing to the same customers

s¢. then they would benefit from the same accurate information.

shiopdd not be limited in their marketing to areas that neatly match

s, They must have the ability to pre-qualify their loops, even loops

% predetermined marketing area, in the same manner as Qwest. To put

Canon level plaving field, they must have access to all of Qwest’s loop

mstion,

B ol

raecd that it cannot provide access to LFACs or other databases

gomtdn information proprietary to Qwest, other CLECs or end user

B aeeess to all of this so-called competitive information. There is no

s could not be afforded the same access. In fact, AT&T would support

wf an SGAT provision that would restrict CLEC use of information

or other databases that may be made available, for proper purposes

peing competitive information of competing carriers. AT&T is certain

tion ¢an be made to ensure no improper access to or use of proprietary

s Trom CLEC access to LFACs. Verizon provides access to LFACs.

- . ' . . . 51
e solution to the proprietary information issue.”

¢ 27 Odber, § 122 Massachusetts Verizon 271 Order, § 57,

2
8]




¢t has asserted that LFACs is not a search engine, rather it 1s an

This is u red herring. Qwest employees have access to LFACs and/"

oy obtaining loop information.” As Ms. Liston stated in the Colorado.

“the information [on spare facilities] is stored in different portions of ‘th

atatnise. The tools are built strictly from a provisioning standpoint to provision. -~

: g terims of looking for, how do you get from Point A to Point B. They are.

o feels.”

I wdditdon, the process that Qwest employed in the FOC trial in Coloi

5 that Qwest has the ability to use LFACs to locate loop information-and

ion from the Loop Qualification Database (LQDB), which in turn is des

S and other sources. But the LQDB covers only loops connected toa'sw

¢ 1o 2 wwiteh, but does not contain some of the information available throug

suels as the results of the MLT.*

5 i0535/01 1, pp. 73-76 (Hxhibit KLW-3),




« peedd geeess to LFACs or whatever database has

slormation. They need the ability to determine if they can

tis sorved by IDLC with the services they seek to provide,

e is a comparison of the loop qualification
gin Bell are providing to CLECs. This

ty of Qwest's offering when compared to the type of

d by Verizon and Southwestern Bell -- access that was

s the fegal requiremen.

1 the SBC Kansas/Oklaheoma 271 Order, Southwestern

rmation, theoretical, or design, loop make-up
t that SWBT perform 2 manual search of its
oe actual loop information. SWBT provides
al loop make-up information contained in
lities Assignment and Control System
¢ interfaces Verigate, Datagate and

s was designed as a pr ovisioning system,
guesting carrier with actual infor matmn on the
would use if it were going to provision the
er, actual loop make-up information is not
T will automatically provide theoretical, or
mation, Specifically, SWBT will cause a query
Junl database for loop information based on a
 ihe longest loop in that end user's distribution
rier can then use this theoretical loop information
b be willing to provide xDSL service to that end-
‘ may also reguest loop design information
equest an actual loop make-up query.  Finally,
4 that SWEBT perform a manual search of SWBT's
ueh o request may be submitted via Verigate or
SWHET s engineering operations personnel. Once
e the munual search, they will update the




st the competing c:am *r can either receive the
sults in LEACS.™

ackdition to the ability to access LFACs directly via

rcompeting carriers to obtain loop make-up
y qualification based on information in its

m (LFACS) database; (3) manual
eering record requests. As we discuss in -
ean request Ieop muke-up information
Wire databases, or ean request that Verizon
‘p‘q)u recor dx t«zs determme. whether a Ioop

. [ . o o
¢ actual loop length.” If this informatior

v's Faeilities Management Center examine -

engili, whether or not the loop is qualified and, if it i




m. through an engineering record request, provides
s information not returned through the mechanized and-

Verizon indicates that competitors may request this

sig, To conduet this engineering query, Verizon’s '

ey comiduets o search of loop inventory and paper records..

- privvided through an engineering query includes the exa

wtion that is provided by Verizon and Southwestern ‘Bel

informntion beyond the RLDT available to CLECs. Qwest’s o; ;

yatory and contrary to the FCC's orders.




uh: to CLEC on a non-discriminatory basis access to all
. bk office systems and databases where loop or loop
v, mchuding information relating to spare facilities, resides
able o any Qwest employee or any affiliate of Qwest.
pve the ability to audit Qwest’s company records, back
nd dutabages in each state to determine that Qwest is
‘255 w0 loop and loop plant information to CLLECs
4 "*mpim ee has m: ress. Such audit will be in addition to the
i e by § 18 of this Agreement, but the processes for
] he c‘unsmuu with the processes set forth in § 18. CLEC

s afforded 1o CLEC to Qwest’s records, back office
ditabuses and the use by the CLEC of any information
: this section shall be limited to performing loop
s iibication md spare facilities checks.

. {Jwest Must Allow CLECs to Perform or Request a Pre-Order-

on regarding the loop length and other characteristics. MLT capabll

wpanent for foop qualification. A CLEC needs the ability to perforny; or

e om its behalf, an MLT before provisioning of that loop in order: 0.

p can support the services the CLEC intends to provide over that loop

on, an MLT would allow the CLEC to verify the presence of digi

- ather facilities — valuable information for assessing whether the loop

{ pronetcding the services the CLEC seeks to offer. Access to MLT would assi {

serious problem CLEC are encountering in getting access to good, accurate

f information on loops, in particular for line sharing on loops.

+ has responded to the CLEC's request for MLT information by stating it

b pperations do not have the ability to order MLTs on an indiv»iduailiée;d

This claim is misleading, Qwest has no need to do new MLTs on an

i p 4334 (Exhibin KLW-23 CO Transcript (05/23/01). pp. 195-96 (Exhibit K1.W-5).

()
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« for several reasons.  First, Qwest knows where it has deployed ™

-ussed above, Qwest has already performed MLTs in the areas

ctermined it will market its Megabit service.

has the ability to run MLT for its services on a pre-order basi:

ahiceded that it has the ability to perform MLT on its switched:

It gan do so any time it wants. For example, Qwest has the ability 10

e that it seeks to provide DSL service and to select additional wire center

1l Joops or service terminals to test. CLECs must have the same access

sty

d that an MLT test cannot be done by a CLEC or on the CLEC

i The test is invasive and may result in the customer being disconnected! :

1 s simply false. Qwest has conceded that the customer's line is put out of

iy, less than a minute.  In addition, the MLT has the ability &

"

s wihether the line is in use, so interference with customer’s usage can'b

it The faet that Qwest conducted MLTs on loops in connection with-its'b

¢ b5 evidencs thay ML Ts are not invasive,

By ds not o rue stalement,

28



oo need for CLECs to run MLT because the

& 67’ g .. o "l v‘
saddyv i the raw loop data tool.” Again, Qwest’s ..

s requirements. Not every copper loop i

dilition, Mx,

T is the MLT distance.  More informatior

v i1 BOC to demonstrate for the first time thatqt

an information in a manner consistent with

it BLW .ty
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st provide carriers with the same underlying -

¥ s o databy

< o internal records. We explained that

¢ SWBT's retail arm has access to such underlyin
Amation exists anyvwhere in SWBT's back office an
P's personmel. Moreover, SWBT may not “filter o

waties amd tay not provide only information that is usefuliin.

FDSE that SWBT offers. SWBT must provide loop

ot example, on an individual address or zip code of

genter, NXX code or on any other basis that SW

. Mareover, SWBT must also provide acoess

g information that SWBT can itself ace




titsed 1o perform such MLTs for CLECs or to allow the

1v to perform an MLT on a copper loop connected to
sk ea perfornt this test o obtain loop qualification information-
Wit Cwest peformed thousands of MLTs on its copper 1oops |
mbit service. AT&T requests access to thesanjic;;

ot hive access, which includes the ability to perfon

t should revise certain of its Loop intervals.
¥ the standard intervals set forth in Exhibit C for Unbundled Loops

Ity, the standard intervals for 1(g) DS-1 Loops and 1(h)

2-Wire Analog Loops are too long to provide the CLEC a

gndy to compete, are discriminatory, anticompetitive, and in.soine

with established service quality standards that have been adopted

add imterval is the interval in which Qwest is committing to provid

stomer when the CLEC will be able to provision service to'th

% i be uterval which the CLEC uses for calculating its due date




o pravess

ties that make up the service that the CLEC is provisioning to its retail customer.
st's proposed intervals are set forth in the Service Interval Guide (“SIG") - Exhibit:C
ter thie SGAT.

Before addressing the specific revisions AT&T has proposed to Exhibit C. Qwest

asserted in other loop workshops and here that the loop intervals set forth in jts SICG:

were agrecd upon as part of the negotiations surrounding PID OP-4 in the ROC OSS test

and that, therefore, CLECs are foreclosed from requesting revisions to the SIC

“this Loop worksliop, Qwest's assertion is flawed on many levels.

The

R1G cannot be afforded any weight whatsoever, since it was never presented-
tiy the ROC for its review and approval. To conclude otherwise would deprive partivs of

th

ir yight in this proceeding to confront evidence presented by Qwest. As discus

Below, the record is undisputed that the SIG was never presented to the ROC for fts

review and approval and therefore cannot be viewed as dispositive here.

In the multistate loop workshop, this issue was fully addressed by the p‘;}mé
inf;‘z}gxtiji}ng a representative of MTG, Denise Anderson. As a result of these dis
several facts became clear. First, the SIG was never presented to the ROC TAG fo

;’g';}iﬁ?f’{l’\;’iﬂ-,% Nor did the ROC TAG formally approve any of the standuard interval

.~ The reason the SIG was not presented to the ROC TAG is because the R
. . e ook
does not control the approval of standard intervals.  As a result, it wag this

pnderstanding that the CLECs were free to propose specific changes to Exhibis C inthe

% 271 workshop process. Indeed, Ms, Anderson from MTG testified that she did ¢

" Multisiate Transeript (06/05/01). pp. 162, 164 (Exhibit KLW-7).




believe that CLECs are foreclosed from raising issues regarding the service intery

this w urkshop In addition, she confirmed that the TAG minutes which reflect the .
2000 agreement regarding the benchmarks for the 3 loop types deseribed above

speeifically state that “once data is available in Q2, 2001, the imtervals will be

This item will be open on the future discussion topic list.”"

Lertainty, Qwest does not appear to believe that the SIG hus been agreed o
¢annot be changed, since Qwest has proposed both reductions and increus
intervals in the SIG, without submitting those changes to the ROC TAG for

approval.  For example, Qwest unilaterally increased the DS-1 intervals aned de
Pk p 3

the xDSL/ISDN capable loop and analog (Quick) loop intervals - afl withewt submn
of those changes to ROC for their approval. It would be antithetical & all
diseretion to change the SIG at its whim, but at the same thme efue the CLE

~opportunity to challenge the SIG. In sum, there is no basis to conclad

should be foreclosed from raising and requesting revisions 1o ntereals tuyg were ne
confronted and discussed by the ROC TAG.
Based upon the multistate discussion and ROC documients, the ox

(Qwest brought into the ROC TAG discussions were the intervaly for Analey Lo

Loaded Loops and ADSL-Qualified loops. and then the infervals that wen
were for order quantities of 9-16 loopsf? The sole purpose for Quwest bring

intervals into the TAG was to use those intervals as the average for

benchmark. There was no discussion as to whether the intervals

pp. 183 - 84, 196,
o 181, See alse June 2000 Minuates of ROC TAG (Exhibit KLW %1
‘ i‘xiultmata Transcript (06/05/01). pp. 194 - 95 {Exhibit KLW-71,

(%]
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5 . - . 3 ™ 5 e e
discussions were the appropriate standard intervals.” Also, there was ne discussion

any of the intervals for other quantities of loop types.  Moreover, there was clearly ne

discussion whatsoever regarding the appropriate standard interval for DS8-F loops,
For these reasons, CLECs should not be foreclosed from advecating chiang:
the SIG in the § 271 workshops. Clearly, state commissions have the authority ta oi

different standard intervals than those proposed by Qwest in its SIG and that, 1o the

.- extent-that a party seeks to have that new interval incorporated into the Piby
n , . g S
future purpose, the party must take that issue to the ROC.

As the Washington Administrative Law Judge stated in the This

Supplemental Order issued in the Loop workshop:

The ROC OSS Test collaborative process did provide a nui
measurements as benchmarks, as Qwest pointed out i its brief. Hy
other measurements were kept at the retail analog. In essence, there ¢
both wholesale and retail service quality standards that must be folfew
By saying that “Qwest shall comply with all smte wholesal
quality standards,”
retail service quality standards In the 'tb%nt:e c»f wmﬁ m;m T
Qwest could with impunity provide elements that would pmmm m
interconnecting carrier from meeting applicable standard
service. That is unacceptable. Qwest must make- Wu‘\*‘&:ffﬁrt ter n'cim_
with both wholesale and retail service quality standards.”

?E

That is precisely AT&T’'s point. The fact that certain beémchmarky w
established by the ROC for testing purposes does not underiiine the statg’s

enforce its own service quality standards, or to change them at their discretion.

" hh.pp. 194, 198,
J%fsff»

iei ,pp. 166 - 07,
" Seeid. pp 168 - 169, For example, to the extent that the PIDs have some relevanee to the PEPF, gt
sant to update the PIDs,

" tir e Investigation Into U S WEST's Compliance With § 271, WUTC Deocket 3
(0340, Thirteenth Supplemental Order 45 (July 24, 2000 ("Washington Fitial

34



The retdl and wholesale service quality standards csinblished by the

are relevant to the assessment of whether the whe

15 improper.

reguirements necessary w7 gnsure

services.”

Accordingly, AT&T recommends the #x

75

(d) Established Service Intervals for
Capable Feeder Loop. 2-Wire Analoz

a) | — 8 lines g5 busire
b)  9-16lines 9 6 business d
¢)  17-24lines © 7 business duvs
d)  250rMore  ICB

(h) Established Repair Intervals for Basic 2-wire Al
and Line Splitting:

24 18 Hours OSS
48 Hours AS

The rationale for these revisions is as tollowws.
With respect to Interval 1(d), DS-1 loops, in prior ve

proposed the very intervals AT&T is requesting. Qwest now alitims that it 1

T4TUS.C§ 253 ),

£



these intervals because those are the intervals that exist on the retail side (apparestly Bom

s jnterstate special access taniffy and. therefore, the intervals in Exhibit O are
pasity. Qwest notified CLECs of these changes to the standard intervals for DS-Is in

the ROC process, but did not seek the approval or agreement of the ROC participants Tor

these changes. Mor were these changes discussed by the ROC or TAG participants.

AT&T objects to Qwest’s revised intervals. AT&T is the largest purchaser of
D815 from Qwest on the “retail” side. Qwest arbitrarily and unilaterally changed the
intervals offered 1o retail customers in the last year. For years prior to that, Qwest
provided DS-1s pursuant to the intervals AT&T is proposing here, although it did not de
so in a timely fashion. As has been the case with local service, Qwest has failed to build
facilities to meet customer needs in a timely manner and AT&T filed service guality
complaints to attempt to resolve this issue. Qwest’s response was not o improve its
service, but rather to change its provisioning commitment to its retail customers by
lengthening the intervals. It now uses those retail intervals that it arbitrarily altersd o
argue parity. In AT&T's view, the solution to poor service is not to change the intervals.
Moreover, poor service on the retail side should not be used to drive parity decisions of -
the wholesale side. Qwest should be required to establish an appropriate interval and
meel that interval.

Qwest has been ordered to revise its DS-1 intervals in Arizona, New Mexico and
Washington. In Arizona, the staff final report recommends that Qwest be directed to

adopt the following intervals for DS-1:

I-8 lines 5 business days
9-16 lines 7 business days

i
WA Transcript, p. 4471 (Exhibit KLW-2),



17-25 hines G business days
25 and zbove lines  ICE

In Washington. the Commission directed Qwest o revise the $GAT 1o includethe

mtervals:

5 business days in high density areas
8 business day in low density areas.”

The intervals proposed by AT&T here are con

Antervals-ordered by these Commissions.

As for 1(h), AT&T contends that an [S-heur intervad

sufficient given Qwest performance on niean time 1 rest

Qwest’s mean time to restore is in a range of 7 to §4 hours, with os

service interval. Thus, the |8-hour interval proposed by AT

should be reduced even further to be at parity with retail, 3 {

In the Matter of Qwest Corporation's Section 271 Application, Fé
Checklist Item No. 4., Avizona Corporation Comndssion ACC Brocket 3
February 20, 2002, 9 164.

86
. Washington Final Order on Workshop 4,7 124-25,

87

Inthe Matter of Qwest Corporation’s Section 271 Application avd M
Manage the Section 271 Process, Order Regarding Facilititor™s fiz;}u
4, Checklist Item 5 and Checklist Item 6, New Mexico Utility :
72,




better than a 24-hour interval on the wholesale side, CLECs will never ke able o cosms

¢lose to matching Qwest’s repair time for its retail customers.

Qwest has argued that the performance measures establish & 24

- <

~interval and the repair interval for retail basic service is 24 hours. That is ot the niey

| of pj,arii;&n Parity 1s measured based upon the actual service Qwest provides o}
~customers, itself or its affiliates, not the standard established by stute conuis
o “Thut is the only measure that will provide CLECs with a meaningful op
éoni’pate, particularly where Qwest is performing better than the slandurd. As
k:_md the reported performance results indicate Qwest™ repair pe

~_customers is significantly better that the 24-hour repair interval proposed

Finally, Qwest’s interval fails to take into aceount work that the €1

perform relating to the repair. The CLEC must work the customer to wecsive the

and-identify the problem. Under SGAT § 9.2.5.4. the CLEC must pert

- isolation prior to reporting the trouble to Qwest. The trouble muw ther be rp

Quwest and the appropriate documentation created, Once (v
must contact the customer to let them know the wouble i fixed nnd
Customer agrees. Qwest’s interval fails to take this work activity i

For all the reasons set forth herein, Qwest should be requ

intervals in the manner proposed by AT&T. Such revisions nre necess
CLECs a meaningful opportunity to compete, 1o afford the CL

access to UNE loops. to comply with state commission requirenionts, st fwv afl

CLEC the ability to comply with state commission rules.

Ameritech Michigan Order. 9§ 139,



f. Qwest Should Redesignate Interoffice ¥
Facilities are at Exhaust.

This issue concerns whether Qwest must red

offices as loops facilities if Qwest's distribution facilfities s st ¢

Qwest’s designates fiber spans between Qwest offices as int
co:iifgnd.s that if the distribution facilities are at exhaust betw
- Qwest receives orders for UNE loops that could be fifed by re
- to distribution facilities, Qwest should be required to Jda o o
Given Qwest refusal to build facilities o meet CLE
sense. It also will eliminate any incentive for Quwest e Bng

interoffice in order to reserve such facilities for CGwes

Qwest concedes that there is spare capacity,
~ designated by Qwest as interoffice facilities, but tas

facilities as loop or subloop facitities if desand

for itself, denying CLECs access to unused cips
build. to meet CLEC demand. It would allow
facilities as IOF, thus eliminating the availability of

Qwest’s defense is that it does not re
so for CLECs. Qwest has never presented uny ¢vi

has it presented any policy stating that such et

in the Washington 271 proceeding, Mr. Zulesik, Ce

WA Transcript. pp. 440710 (Exhitit KLW.2% See €O Tom
9.

g1y



wailable when needed for distribution facilities.” Cu‘hnnl*; O

use its facilities however it chooses if the need arises. AT&T wnders

be an exception not the rule. However, it would be bettér to i

facilities than dig up streets, if there is available capacity. According

e

such redesignation if facilities are at exhaust in arder (o meef CLE
rather than denying the CLEC the ability to serve its custoness.
~efficient and pro-competitive and should be adopted.

g.

Section 9.2.2.2 describes the analog loops Qwest
rfbfé\SifS. “Initially, the last sentence of this section mﬂt‘;’iimd & Timitation thar
would be provided “to the extent possible.” This was included to B
obligation to provided loops that are served using Integrated 1
‘tf"‘I‘;D’LC”).

In the Bell South Second Louisiana Order and the S8

states that “[tthe BOC must provide competitors with access 1o unbun

3

regardless of whether the BOC uses [IDLC] technology . . .7°

initially filed, was not consistent with this requirement.

" WA Transeript. p. 4411 (Exhibit KLW-2
: BellSouth Second Louisiana 271 Order, ‘§ 187, I the Muater n}‘Apv:é;,
Southavestern Bell Telephone Company, And Sotthavestern Betl
Southwestern Bell Long Distance Purswant 1o Section 271 of the 1
Pravide In-Region, InterlL ATA Services In Texas, Memora ', i1

FOC 00-238, 9 248 (released June 30. 20005 (“SHC Texas 2

40

Fer el an
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Qwest contends that the FCC has acknowledged the difficulty of p

- loops that are served off of IDLC. That is true; however, the FOC has nev

HLEC s obligation to provide IDLC loops.

CLECs have experienced coordination problems when there is @ conve

Qwest's services provisioned in a community served by IDLC v UNE Loep.
- CLEC orders hasic installation in a community served by IDLC they have encouni
f hlgh percentage of disconnects. It appears that the process problem stems from the !
that the Qwest disconnect order is not getting stopped while the tech
’f;ciet;;&m'xining whether the end-user customer’s loop is served using 1

Qwest is going to provision that loop. This results in the customer expen

- testing and satisfactory performance by Qwest.
Since the filing of testimony in these workshops, Qwest
progress in the steps it will take in provisioning IDLC loops. Speciiest]

course of the workshops, Qwest proposed new SGAT lwnguage o §4

introduced new processes and several exhibits that outline these sew pr

C e , . S .
provisioning loops that use IDLC technology.  In additicn. (west
that hair pinning would be limited to 3 loops per central office and agreed 1

more than the three loops per central office on an interim basis. Quwest wlso 563

u: See Exhibits JML Loop 8 and 9 and KLW-10.

§

“\\f“A Transcript. 4516-17 (Exhibit KLW-2),




~deeision will be made to place a Central Office terminal when the number of hair pi

loops exceeds three loops.

- publications to be consistent with these commitments, AT&T agreed to elos
“However, it should be made clear in the order issued on this checkiist itern that ©

remains obligated to provision loops served by IDLC and that the uitinute

Pl

eps outlined in the workshop and to be addressed in the te
" ensure that CLEC/DLECs have access to unbundled loops served using 5L

" D.  LINE SPLITTING

L. Legal Requirements,
Line splitting is the ability for different carriers to prov and diti se

aver a single loop, utilizing both the high and low freguency spectrim pon

loop. The FCC has determined that incumbent LECs have o cureen

- competing carriers with the ability to engage in line splitting arrargeme
rules require incumbent LECs to provide requesting cwrvices with aceess to unbind

loops in a manner that allows the requesting carrier “to provide any

Tecomnsies

service that can be offered by means of that network element.” & result, mou

- LECs have an obligation to permit competing carriers to éngage in lng splitt

loop or loop combination.

Ll e e . __— ‘ o
In the Maner of Deployment of Wireline Sexvices Qffering Advanerd
Third Report and Order on Reconsideration, CC Docket No. 98147, F
30013 (*Line Sharing Reconsideration Qrder”™).

-

P47 CFR. § 51.307(c).



In addition, Qwest is required to provide to CLECs alf the

capabilities of the loop, including electronics auached 1o the {sop

example of such electronics that is included within the loop unbundied

2. Disputed Issues on Line Splitting.

As AT&T demonstrates below, Qwest fails to ¢

Qwest has failed to satisfy its § 271 obligations. Ti Failing to comg
to provide nondiscriminatory access to line splitting, @

checklist items 2 (unbundled network elements)y and 4 Joeat o

a.

AT&T contends that Qwest should be regquired o pr

splitters that it places in its central offices and remote Enai

ale gid
on a line-at-a-time or shelf-at-a-tirne basis. Quwest ¢
is no legitimate legal, technical or operational justi

allows access by its retail customers to its splitiess on ¢ hin

presented no technical reason why similar gecess

camet be provided o
should be required to modify its SGAT to state that. to the extent 1k

network splitters that are not integrated with the 3§
provided to DLECs on a line-at-a-time or & shell-at-a-tima busig, th

DLECs with access to such splitters.

t

My
UNE Remand Order. g 175,

43




Qwest has not disputed that it is technically feasible for Qwest (o pro

to outboard splitters on a line-at-a-time basis. Rather, Qwest contiends that the

required to provide line-at-a time access.

CLECs purchasing UNE Loops or UNE combinations are

capabilities of the loop including the low and high-frequency

loop .. 2" In the FCC’s Line Sharin ¢ Order, the FCC defined ti

cye oy , e
of the loop as a capability of the loop.  In order to gain asccess s the

portion of the loop, line splitting is required. Such line sph
means of passive electronic equipment referred to us sphitters. which
high frequency portions of the loop. The FCC has also detwumined ot |
afford CLECs access to all of the UNE's features, futctions., and ¢ap
attached electronics, in a manner that allows the requesti
provide any telecommunications serviee that can be offared b

element, specifically including DSL services.”

includes *‘attached electronics”™ if such electronics are neve

feature, functions and capabilities in order to provide service to end uie
determinations of the FCC, the splitter is a feature, function or ¢

must be provided to CLECs.

" A7 CER. § 51319,

a% . o
In the Maticr of Deploviment of Wireline Sevviees Offering

Third Report and Order, CC Docket Mo, 98- 147, FOU 9.

Sharing Order’™).

09

) 47 C.F.R. §51.307; UNE Remand Order, $166-67.

106

1d. 9 175.
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merely notes that it had not vet exercised its rulemaking authay

provide access to splitters, and therefore, i would ot regug ¢
splitters as part of that proceeding.m The FCC explivitly «
requirement that an ILEC provide access to an ILE
was considering this issue in response to AT&LT s pet

4

Remand Order."” The FCC decision with t

at the point in time when Quwest is beforg the FC

nor does it address what state comrsiss

% Y ofder )

competition and the broader availability of advaneed

The FCC's decision to not impose i requirement on

ILEC-owned splitters in its review of the SB
state commission from imposing such @ rguire
that the state commissions are free w ¢§
that are consistent with the Act, and the Ft

That is precisely what the Te
recent arbitration decision.” There, e

Order did not prevent the Texas

101 , e
SBC Texas 271 Order.§ 328,
102
Id.
103 o )
Order Approving Revised Arbis
Arbirration with AT&T Communicatios
(Exhibit KLW-11).




arbitrators’ recommended decision. which required Soutw

on a line-at-a-time basis. Specifically, the Arbitraer

context, the Arbitrators believe this
to do so on this record. The FCC
requirements are the mmrmum
commmmm are fﬁ.a m t_smhi

bef{n

prowde f'-\T& Wi
any xDSL service.

Then, citing the rulings of the FCC ref
that SBC must provide access to its spliners, The

splitter from the definition of the loop weudd Hau

-teehxiical] y feasible for SWBT to furnish and i

access to the high frequency portion of the leop «

switch port,” and (3) that it is “insccurate from & §
splitters to DSLAMs.""

Finally, the Texas decision noted that §

in -order to gain access to the high

increases the degree of coordination and sl -

likelihood and duration of service interruptions;

space application, collocation construction and splitter

“"L‘ N . - x P i

Revised Arbitration Asward, Petition af Sppibs
AT&ET Communications of Tevas. Docker Na
Arbitration Award™y, (Exhibit KLYW-12}
165

Id..pp. 17 - 19.



. LG . .
wastes central office and frame space.” Thus, the arbitrators

apptoach “significantly prohibits UNE-P providers from  agl

L. 107 . . oL et ¥ o
volumes.”  On the flip side, they found that requiring the 1LEC

not only advances competition but also “promotes miore rapid deplovn

services to a broader cross section of consumers, as required by

Qwest has also claimed that it does not currently use o

central offices, stating that its splitters are integral, hard wired units
Colorado Loop workshop, Qwest finally revealed the wpe of

network and testified that, in Qwest’s current configuration. a shelf of

, , . ) 1 e e $E i
“connecterized” to their DSLAMs,  Splitters that sre “conne

are not integrated into the DSLAM and, therefore, it 1s wehnieall

splitter from the DSLAM.'" For the splitiers used by Qe

break out the splitter from the DSLAM." In fact, Covad estitied in

Qwest DSLAM/splitter configuration s no different that e L

DSLAM configuration that Qwest is requiring CLEC tor use in fiew of the

and under this configuration the Covad splitters are “comnsg

Id.

HA]

" WA Transcript. p. 4559 (Exhibit KLW-2).

i : o . . g% 5 syt
" CO Transeript (05/22/01), pp. 141-42 (Exhibit KLW-135 WA Transe
}
"1 CO Transeript (05/22/01). pp. 149 ~ S0 (Exhibit KLW-13;,

“ld.

1
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for additional splitters. By making it less difficult for UNE providers to access the high

frequency portion of the loop, this impediment to competition muy be avaided.
Accordingly, Qwest should be required to modify its SGAT to state that it will

provide access to its splitters on a shelf-at-a-time basis.

b.  Qwest Should be Required to Provide Line Splitting on off
Types of Loops.

Qwest is required to provide line splitting on all forms of loops amd Qug

differentiation between UNE-P splitting and other forms of Loop Splitting.

In its SGAT, Qwest proposes to make line spliting available enly for |

provided via its UNE-Platform (“UNE-P”) POTS offering. AT&T and other O

objected to this. It is AT&T s position that Qwest must offer line splitthng on thie 12

loop and any combination that uses the UNE loop, Qwest indicated later that ¥ weudd

offer loop splitting on UNE loops as of August 1, 200F,  That offer dees mor

be reflected in the South Dakota SGAT. Qwest must do loop sphitt
its failure to do so makes Qwest’s offer insufficient to constitute complivng
for several reasons.

Qwest’s attempt to differentiate UNE-P line splitting and Loop S

that the Order is somehow ambiguous as to its applicability bevonid 172

m\-\"A Transcript. pp. 4571-72 (Exhibit KLW-2): See also, SGAT § 9.24.

"“\W A Transcript, pp. 4575-77 (Exhibit KLW-2).

t
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AT&T disagrees. The FCC stated in its Line Sharing Recessiders

the line sharing and line splitting obligations apply (o the entive lowp.

respect to line splitting, the FCC stated in the Line Sharing Reconvidera

‘We find that incumbent LECs have a current (:;hiigiﬁ;i@g% B
competing carriers with the ability tw engage |
arrangements. The Commission’s existing rules require i ?Iuv}ﬁ’%i LE
to provide competing carriers with access to unbundied o

that allows the competing carrier "to provide any teleco :
service that can be offered by means of that netw otk elermer
also state that “[aln incumbenmt LEC shall not ‘H‘h; <
restrictions, or requirements on ... the use of unbundled network
that would impair the ability of" a competing carthyr "
telecommunications service in the manner” ti‘tm ifu_ i
“intends.” We further note that the definition of ©
Act does not restrict the services that muiy be
carrier, and expressly includes “features, functior
are provided by means of such facility or squ
independent of the unbundling obligations asso
frequency portion of the loop that are Lfc%ni&é.n.i i
incumbent LECs must allow competing carvi
data service over a single unlnndled loop.
situations where a competing carrier seeks (o provide com
data services on the same loop, or where two comps
provide voice and data services through bine splitting.

dam service offenngs on thr. same lme < foy
Order, these offerings are especially attractive

business customers. At present, end users reced
competing carriers via the UNE-platform may |
service from a competing carrier without wi;
back to the incumbent LEC. Line splitting, howes
choices by making it possible for carriers to compete
combined voice and data services that are sl
incumbent LECs and through line sharing arrangene
splitting provides voice carriers who do net wisli te p
at this time to develop partnerships with duta edre

1 .
Line Sharing Reconsideration Qrder, § 18 (Emphasis addeds.

,
=



end users voice and data services
New York Public Service {Z‘umim.
splitting may increase the likel
investments in facilities that will helr
share.

The FCC makes no distinction in the ¢

CLEC in its line splitting requireniert, The FC

access to use all the features and funetic
impose any limitations on the uge of #

CLECs to use the full functio

improper limitation on the ¢

line splitting on all loops and loe

As a practical matter,

line splitting on UNE-P, UNE Loups or uv

splitting of the UNE loop awd the

office and should not reqeire s

Qwest must make hug

combinations, as a standard ¢

forced to use the Ume conssny

GQwest should revise § 9.21 of

splitting on all loops and loop

[d”‘I{Q'i.



terms and conditions of such an offering.

Checklist Item 4,
E. NETWORE INTERFACE DEVICE b}
1. Legal Requirements.

Section 27 e 1B Wiy states that o

access to network elements iy

the facilities used to connect the I
regardless of the particular desi
defined the NID to include “any niea

wiring to the incumbent LEC s &

e plan

that purpose.” The FCC alse requires &

requesting telecommunications camrigr fis

wiring through the incumbent LE

G

feasible poimi’t”

In addition. the FCC™s detfim

used on PBX trunks and DS} o

£

Qwest must also make available the full

termination devices for ISTIN o

120

UNE Remand Order, % 233,
12 .

47 CF.R. § 51.31%b).
122

Id.




N Disputed Issues on NIDs.
it Qwest Must Make the NID Available on a Stand-Alone Basis.

The tssue at dispute is the manner in which Qwest is defining the NID. Qwest’s

nition is found at § 9.5.1 of the SGAT. Qwest asserts that the NID definition -

ey 133 . Sy o
merely the FCC's language. - However, Qwest clearly intends for its definition..

I3 1o provide access to a terminal only when such terminal constitutes the

 between a customer's inside wire and Qwest’s network. If Qwest owns the

= vire then the CLEC obtains access to the NID terminal via the subloop processes.

1 wstimony clearly indicates that it intends for the NID product to be narrower

i the FCC's expansive definition. AT&T seeks to ensure that Qwest does not .

yate, theough its narrowing of the FCC’s broad definition of NIDs, access that is

wphated by the FCC in its unbundling rules.

In the Local Competition Order, the FCC defined the network interface device -+

ey . . . . s eyaLs . . . _.‘ 42
¥ as a cross-connect device used to connect loop facilities to inside wiring.

hseguentty, in the UNE Remand Order, the FCC broadened its definition “to include -

ail the features, functions and capabilities of the facilities used to connect loop: -

shution plant to the customer premises wiring, regardless of the particular designof - :

"5

o , oy
MDD mechanism,

Specifically, FCC rules now define the NID as follows:

The network interface device network element is defined as any means
af interconnection of end-user customer premises wiring to the incumbent

] deusly introduces part of the FCC's definition with the phrase “The NID carries witly it
, [ete )" 8954 (emphasis added). The modification itself, which does not precisely track the
wition. intraduces some interpretive uncertainty as 1o how Qwest intends. on the FCC s definition:
imporporated, ‘

{ Comperition Order, § 392, n. 832,

and Order, § 233,

L
W



LEC disuibution plant, such as a cross connect device used for that
pm"zmp An incumbent LEC shall permit a requesting telecommunications
carrier to connect its own loop facilities to on-premises wiring through the
m‘i:-mmbent LEC’s network interface device, or at any other technically
feasible point.

Owest definitdon of the NID is not consistent with this definition. The FCC makes
clenr thimt access to the physical devices that might be described as a NID are less
important than access to the functions constituting the NID. The FCC has made clear that
the NI “strueture™ and “function™ are distinct, concluding that “[a]lthough the physical
structure of the NID is widely available, it is access to the function, rather than the -
hardveare fiself, that competitors rely upon.”l'7

Quwest has stated that the NID definition is irrelevant because Qwest is providing

the CLEC every conceivable access it could want through the NID or subloop products.-

t is miot the case. Qwest’s own witness observed that Qwest’s deployment of NIDs |
was complex, noting that there are “hundreds of variations of [NID] terminals out
there. o As was clear from the subloop workshop, the terms and conditions associated .
swith accessing subloop are significantly different and more complex and time consumin,
than the NID access terms. Therefore, CLECs need the assurance of specific rule

applicuble to all NIDs. CLECs should not be forced to risk Qwest’s application of such

specific rules o Himit the CLEC's “access to the function, rather than the hardware™ of 4

This is precisely why AT&T seeks to ensure that the expansive definition

estublished by the FCC is not undermined by Qwest.

TOER 513190,
Is.wt’uum Ordder, | 232
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The FCC has also indicated that incumbent LECs, such as Qwest, have used the

MTE chokepoint as a means to severely inhibit competition. In the MTE Order, the FCC
found that “incumbent LECs are using their control over on-premises wiring to frustrate

wompetitive access in multitenant buildings.” ™ Further, the FCC found “that incumbent

1LECs possess market power 1o the extent their facilities are important to the provision of
local telecommunications services in MTEs.™" Finally, the FCC recognized that *{i]n the W
absence of effective regulation. they therefore have the ability and incentive to deny
rensonable access to these facilities to competing carriers.””"

Without a clear statement that Qwest is indeed required to provide access to he
NID to the full extent of the FCC’s order, CLEC’s risk problematic interpretive disputes s
with Qwest. These disputes may require initiation of the Bona Fide Request process; |

Dispute Resolution or, possibly, arbitration under the Act. Although CLECs specific |

operational issues may be inevitable, it is unacceptable to have to litigate every form of .

NID access, when the law is so expansive.

Accordingly, Qwest must be required to revise the definition of the NID- in 1t
SGAT to be consistent with the FCC's definition. In addition, the remainder of § 9.5 o
should be conformed to be consistent with the FCC’s definition. For example, Qwest ha
muintained that where Qwest owns the on-premises wiring, Qwest wiil not offer the NID- o

1o CLECs. In such instances, Qwest maintains the NID is only available as 1 compenent. '

t39 v

" B the Marter of Promotion of Competitive Nenvorks in Local Telecommunications Markets., First Report - -

and Order and Further Notice of Proposed Rulemaking in WT Docket No. 99-217, Fifth Report and Oudsy -

and Memorandum Opinion and Order in CC Docket No. 96-98, and Fourth Repert and Order and
smorandum Opinion and Order in CC Docket No. 88-57. WT Dacket No. 99-217, FCC 00-366. 56 .
Heased October 13, 20003 CMTE Order™). k
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osl’s subloop pmduct"L The application of the definition of NID may extend

opd the physieal terminal Qwest restrictively identifies as the NID. Indeed the

and featares of the NID may extend to certain “downstream” network - .

ents that may include some wiring, adjacent protectors and other equipment:

howld be required to make all components of the NID-—including all features and-

of the NID-—-available to CLECs.

This is precisely what applicable law requires. The FCC's definition of the NID

1 atl the feawrres functions and capabilities of the facilities used to connect loop

ution plant o the customer premises wiring, regardless of the particular design of =

¥ mechanism.” It bears repeating: the FCC made clear that “[a]lthough the

1 strueture of the NID is widely available, it is access to the function, rather than

mardware dsell, that competitors rely upon.” ™ Accordingly, all components of the
p gly

1Y st be made available to CLECs, not merely the NID “terminal.”

b. (Qwest should be required to remove its connections from
proteciors when CLECs access the protector.

1 ECs may encounter situations where they will need to request that Qwest free =

iy o the NID so that the CLEC can provide service to the customer. This is an:

L issue because § 9.5,2.1 of the SGAT limits the CLEC’s access to NID to-cases

where space i available on the NID. There is no provision that would require Qwest o -

e available on the NID. This may be particularly necessary in situations where

the custamer does not want an additional NID on their premise or in MTE setting where

skt Crder, W 233,
I ftemand Crdee, ) 232
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Aation rules limit additional boxes. Failure to free such capacity may make the NID,
oy connections within the NID, inaccessible to the CLEC.

Jwest has objected to this request, claiming it has no obligation to make space
gwvatlable on the NID and that AT&T s proposal for removing Qwest loop connection
miain the National Electrical Code. Qwest is obligated to provide access to the NID:
uitless 1 s technically infeasible for it to do so. Therefore, Qwest is obligated to remove
5 loop connections from the NID, absent technical infeasibility.

There is no question that it is technically feasible for Qwest to remove its

wections from the NID. Qwest does not dispute this. AT&T provided a Bell System

tice fat explicitly permits a procedure called “capping off,” a procedure which -

wiriid entil removing the Qwest circuit from the NID and tying it down. Qwest -

w5 that this practice is from 1969, implying it is outdated. Qwest has never presentéciiv.jf:f :

ay evidence that this practice was ever superceded in the Bell System or U S

SFAQwest,

Qwest has also claimed that this Bell System practice addresses a scenario thatis -

st from the removal of the loop by the ILEC for use by the CLEC. This argument o

Of course, the precise scenario at issue here did not exist at the time singe™

were not envisioned at the time the Bell System practice was adopted. However: -
thi: procedure depicted in the Bell System practice of removing the protector from the
house is anadogous to the procedure proposed by AT&T. More to the point, fightning and.

wver-voltage tssues have not change since the date of this practice. The Bell System

it KW 14

w
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o depiets o procedure that is proper and acceptable practice. If this practice was

able ten from a safety perspective, there is no reason it would not be safe now.

The only evidence Qwest has presented to support its refusal to provide access to

1% 11 reference to § 315A of the National Electrical Safety Code and the § 800

aof the Nuational Electrical Code.'™ Qwest claims that these provisions somehow. =/

Safety Code addresses the need for protection where a

it from removing its loop connections in the manner proposed by AT&T. =

reattons apparatus is handled by other than qualified persons.” That is not the

iere, We are wdking about situations where company technicians that are qualified

o paswer sonductors operating at over 300 volts to ground. A block is defined in § 800-2-

wre or portion of a city, town, or village enclosed by streets and including the alleys

i, but not any street. “Exposed™ has three definitions in the Code. In Asticle -

grtently touched or approached nearer than a safe distance by a person and it is

1 parts that are not suitebly guarded, isolated, or insulated. Also in Article 100,

i FEW LS and 16

(8]
oD

- [3efinitons, exposed (as applied to live parts) is defined as capable of being:




e tas applied to wiring methods) is defined as on or attached to the surface or

belind panels designed to allow access.  Finally, in § 800-2 Definitions, exposed is

difined as w circuit that is in such a position that, in case of failure of supports and

i, contact with another circuit may result.

A capped circuit is not exposed under any of these definitions. Based upon the

definition, when the conductors are capped, the wire cannot be inadvertently -

teghed.  For purposes of the second definition, a capped circuit is not attached directly

the strueture, i is attached to o standoff that is an insulator. Finally, based upon the =

il definition, the oircuit is doubly insulated and so it cannot come in contact with

her eirouit even if one insalating sheathe is compromised.

When o communications circuit actually interfaces with ingide wire at a building, .

d

15 e pos

" and must have a protector under the National Electrical Code.

$iy essence, paragraph 800-30(a) requires Qwest to have a protector on a pole in-

the Block for each circuit. This is because not all distribution facilities are actually -

to premises. Spare facilities exist in the loop plant that are not "dropped” ‘to

Buildings. The reference to electric light or power conductors at over 300 volts is '

wring to the fact that telephone wires typically coexist on power poles with high
= Jines. Workmen must be protected from accidental contact with communications:

{= that have become comnected to high voltage power lines or lighting, If Qwest

dogs not have such protectors on all circuits in the block, they are in violation of the

sl Elecurieal Code. All cables must have such protection as there is no assurance.

that any particular circuit actually terminates in a protector at a building. There is- no

sire o voltages over 300 volts at buildings (with the exception of industrial facilities
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ssd ax the voltage that is available to such buildings is at
-t Nationul Electrical Code does not require a protector at

v dises 10t penewrate the building.  Thus, this section of the

i a0l germane to AT&T s proposal,

¢ Bas pot preseoted any viable technical or safety concerns. It -

tong in order to provide access to its NID in order to provide

-where space is not otherwise available. AT&T proposes the -

1 the Jast sentence of § 9.5.2.1 to implement this obligation: “At

5

ty vemove the other Party's loop facilities from the other Party's

1z off the other Party's loop facilities.”

ix the ability of users of telecommunications services “to

avion, existing telecommunications numbers without impairmentiof

‘enience when switching from one telecommunications carrier = =

i that wpmber portability provides consumers flexibility in the way
munications serviees and promotes the development of competition =

I i y . ) ' + ) ! 1}8
ders of ielephone and other telecommunications services.

recognized that;

nher Poriability, First Report and Order and Further Notice of Proposed
1, FOC96.286, 1 28 (released July 2, 1996) (“First Number Portability ©
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s m.mhe; ]wm'mbxht\ likely would deter entry by competitive.

’ il service because of the value customers place on

clephone numbers. Business customers, in particular, may
ar the administrative, marketing, and goodwill costs -
ng telephone numbers. As indicated above, several

demaid ‘Fm‘- services provided by new entrants will be
Fhis could well discourage entry by new sgrnce pr oviders and
te the pro-competitive goals of the 1996 Act.”

h

repulations adopted by the FCC pursuant to § 251. Section 251¢

“tor provide, to the extent lcchmcdlly feasxble number: pOl’tdblll

o with requirements preseribed by the Conimission.™ In=0rder~to pre

ber portubility from thwarting Tocal competition, -Co,ngres-s-e,n’actezd.'f\%ff

wguires  that “filhe cost of establishing telecommunications - numbe
arrangements  and number portability shall be borne -

iions carriers on a competitively neutral basis as determined-by the: .

itztiong omiited),
FIHQHBY D,

ee also BellSourh Seeond Louisiana 271 Order, § 274: Iii the Matter of T
Thisd Report and Order, 13 FCC Red 11701, -11702-04 (1998) (*“Thizd
L fa the Matter of Telephone Number Portability, Fourth Memorandum: Gpinion
dderation, CC Decket No. 93-116. 99 1, 6-9 (released June. 23, 1999) ( "‘Fou’mhi:iNfu

A

s
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tor domenstrte that it can coordinate number portability with loop

ible amount of time and with minimum service disruption.

st Teean 11, Qwest must demonstrate that it provides LNP with

iptions and without impairment of quality. Qwest's performance

vest 5 pot providing nondisceriminatory access to LNP with minimum:® =

s el without impairment of quality. In addition, Qwest’s processes do
s will obtain LNP in this manner and that Qwest’s SGAT must be

csueh masurances. As discussed in more detail below, Qwest has now

it wnpmirment of guality.  In addition, while Qwest has distributed :fij:t,

-

o that reflects

1s revised product offering, Qwest has steadfastly refused to-

55 i its SGAT. Until Qwest does so, it has no legally binding
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onnects ity loop before the new CLEC loop is in place, the customer

vice. There are numerous reasons why the disconnect may occur

ro e 3 few, customers don't keep their installation appointments, the .

e delaved, or there could be installation problems. Whatever th

iy process needs to exist to ensure that the port has been activated by

est disconneets its loop.

witton of cutovers — whether it be for a Qwest-provided loop or a CLEC-
ey = b5 eritien] to ensuring that the port is completed without interruption of
service,  Qwest's LNP process does not provide sufficient protecft-i‘oﬁsf

utages, Qwest's own testimony highlights the problem. While: "

s the problem to two CLECs and their processes, AT&T and Cox

mony that Qwest's processes have caused customers to lose dial tone.

<Hoi

must be made to provide CLECs with the assurance that their customiers

s ilial wne when switching service from Qwest to the CLEC.

s 10 put forth the SGAT language that would put teeth behind such: '

Sprovided loops.

4 bas stressed the importance of such coordination, stating:

A must be able to deliver within a reasonable timeframe and with a
srvice disruption, unbundled loops of the same quality as the
fht. Ht)fm uses o pmwde service to its own customers. In the
- of checkiist item (xi), we interpret this to mean that the BOC must

’zlc that it can coordinate number portability with loop cutovers in

144
mble amount of time and with minimum service disruption,

ek Lomistaneg 271 Order, 4 279. (Citations omitted.)
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¢ ot hot eut Toop conversion, the FCC has stressed the

vatd customer service outages and the impact that the.
Hiave on competition:

arking, trouble-free loops through hot
ighit of the substantial risk that a defective
¢ carrier customers experiencing service
period.  Moreover, the failure to provision
a particularly significant adverse impact on
they are a critical component of
de service to the small- and medium-

equally W all coordinated cutovers for LNP with

i Joops,  Clearly, the objective should be, as is
wrids, to aveld customer service outages. Otherwise, the:

Iy on the CLEC and will negatively impact the

customers, Customers blame the CLEC when they -

ce whan they convert to a CLEC. It is not uncommon.

¢ gnpountered service distuptions when switching from the

i return fo the meumbent LEC.  Therefore, from: o

ons are gritical to competition.

0. Both Cox Communications and AT&T raised

impact that QwestUs disconnect process is having on their

Vi

sl customers, particularly where the CLEC is providing

Cox, the other CLEC that Qwest acknowledges is

wit loops, tadsed concerns abeut the coordination of -

movil an the tanslations from the Qwest switch in the fall

ek



fid requested that Qwest’s disconinect be delayed until

Tod install of Cax’s service. AT&T has raised this same
NP warkshops.

ided that if o CLEC wishes to coordinate LNP with CLEC-

st order the managed cut process that is set forth in. -

il et pr

piner conversions.  The managed cutover process, while

conversions, would be unwieldy, costly and an

if applied to the mass-market. In order to ensure that

maed, AT&T would have 1o subject every conversion 1o

Not only would this impose significant cost on every

v the mimber of AT&T residential conversions in Qwest's region,

i enough spanpower in either AT&T or Qwest to accomplish the

i wag to move the disconnect time back to 11:59 p.m. on :t‘hé:«_-
1, which means that the CLEC must provide notice to Qwestby:ii :
naget. While AT&T agreed that Qwest’s proposal: Wz\s"'}
o time frame, it was still insufficient to protect customérs’f'-

wited evidence that demonstrated that Qwest wag

o wet fortlr in § 10.2.5.3 is designed to manage the



st even when it received notice in the morning of

verse ridings, Qwest proposed a new next=day

s the significant problems that AT&T and Cox, in

lieves that the new process has improved the

v prewiatire disconnects. However, AT&T believes it ©
arding Qwest's performance on LNP for several
12, the PID that is designed to measure Qwest's
e will not fully weasure the new disconnect process -

%17 stwes that one of the prerequisites for measurement

i By 8:00 pam. on due date in order to be counted as 4

o s, thiit onder is excluded from the PID measure. However,

fes fhat O

» have until noon of the day following:the -

f to delay the disconnect, Thus, absent a notification

b s b

: mensuring whether the disconneet was made on‘the

st Thus, the PID will not produce any evidence of whether

%,

z or not. AT&T has proposed a revision to OP-17 inthe .

ch oup the PID with Qwest's new offering.  Qwest has




s5. Epweest has presented results from it self-reported data,
rafes that Qwest’s new process is working. However,

- umderiyin

¢ data that supports these results, so there is no

vined whether i s accurate and verifiable. Nor can jt-be- !

o tests Qwaest’s new process. It is unclear how this data

b whe 1t s measuring, Nor can it be ascertained what input data -
s process for collecting input data must be tested, and-

put dhta must be verified. It is only after this comparative

st has corrected any identified deficiencies, that Qwest’s

ved 1o be audited and reliable,

i no SGAT language that addresses this new offering.

emtence m § 10.2.2.4 siates “If CLEC requests Qwest to do so by

Cwest will assure that the Qwest Loop is not disconnected:th

5.3.) states:

i”,)lf’) services in IAESS A)\El(), and DMSIO
ire required, at no charge.) The ten (10) digit
- %‘.lﬂd ’??n!irf'lz transiarions associated with the End

i not address Qwest's new product offer, which specifically

- ntit noon of the day following the scheduled due date to notify

T

weet.




as the selution to the premature disconnects that AT&T

. It ix Qwest that proposed this solution, not AT&T.
use of the comumercial experience evidence produced by

Ywest provesses were causing the premature disconnection: -

1 its processes in response to this evidence, so that it-

Fist Hem 11, Itis this process change that prompted AT&T

i P to syneh up the PID with the product offering initially made
Jwest. Tt s this process change that has prompted AT&T to seek
» ensere that the SGAT language properly reflects Qwest’s new
s claim that this is the solution that will put Qwest
tist e 11, Qwest refuses to reflect this solution in its SGAT.

bing this solution, CLECs have no assurance that Qwest

@ UMP process to reinstate this process. Ultimately, the SGAT

te respond 1o every failure (o stop the disconnect from the switch:
it notice from the CLEC by 12:00 noon on the day after the:
onpect by saying “we tried.” That is unacceptable from a legal - ¥

s burden 1o demonstrate that it has the legal obligation in i‘ts;v

P accordunee with the FCC's standards. AT&T has demonstrated

icient. Until Qwest revises its SGAT to properly reflect whatit

and cannot Tulfill the requirements of Checklist Item 1.

1. AT&T proposes that § 10.2.5.3.1 be revised as follows:

wen (10} digit unconditional trigger for numbers to be
msealy infeasible. by 11:59 p.m. (local time) on the

68

n-or that Qwest will not unilaterally alter this product, forcing. -




ing the scheduled Port date. (A 10-digit unconditional

- for DID services in 1AESS, AXE10, and DMS10

 cuts are required, at no charge.) The ten (10) digit

r and Switch translations associated with the End User
¢ number will not be removed, nor will Qwest

“s Billing and acecount information, until 11:59

» riesit. business day after the Due Date. CLEC is

‘ nmtlf“ 'catlons of Due Date c-hancres or canceHatiom

ONNeCE ‘wnmp Cmtu in the manner set forth below Fm a
L praperly submitted, Qwest agrees to ensure that the End
-onnected prior to 11:59 p.m. of the next business
e new Due Date or, in the case of a cancellation, no
i Us c,\lstmg service. Late notifications must be
] § Intereonnect Service Center followed by CLEC .-
ir <‘s:ie11-g sapplemental LSR order.

has agreed to this language in other states, with the addition of -

ds in the second 1o Jast sentence:

thu new Due 'ate or, in tht case- of-‘a";
'f'thc. End User’s existing service. '

1 aduims this revision is necessary because of some fear that the latenot

tge will beeome the norm. AT&T disagrees. Qwest’s new process has bees
i o soane time and, as far as AT&T is aware, the concern raised by Qwestithat

el b

e the norm has not materialized. Moreover, clearly Qwest’s

115 respansible for this produet was not concerned about Qwest's ability to

s s did not require the wishy-washy language that Qwest is now tryin

iAT. Finally, during the workshops, Qwest claimed that it could stopith

}:39 pum., i it received notice from the CLEC by 8:00 p.m. on thar i

foned that claim based upon CLEC experience. Here, Qwest has nearil}
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s proposed addition, because witl

would effectively eliminate any - bind

1 eould sufferextensive customer discon

ay thit they tried to stop the disconnect in accorda

ol hve no eommitment that they could enforce.

st has failed 1o comply with Cheeki
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i Felects cortain recommendations made by the Multi-
xoport, adopts the remainder of the Facilitator's
Ewvest 1o make certain modifications to its

ar Washington stage.

ceeding fo consider the compliance of Qwest Corporation - e
e VEST Communications, Inc. (US WEST), with the -
: Felecommunications Act of 1996 (the Act);? andto
west’s Statement of Generally Available Terms
t the Act. The Commission allowed Qwest’s SGAT
0, vpen meeting, The Commission is reviewing
Gezeding to determine whether the provisions
ion 251 of the Aet, as well as requirements of

for miast determine whether to recommend to the
ission (FCC) that Qwest be allowed to enter the
Lugton state. Through a series of workshops,
ssion has reviewed Qwest’s compliance with a

on 271, Through hearings that are the subject of
stemony and evidence on the subject of Qwest’s -
AP). The QPAP is designed as a self-executing
mtinued compliance with the requirements of
it an application by Qwest to provide in-region,
gion state,

¥ reguirements that 2 Bell Operating Company

 efore obtaining the FCC's approval to provide in-

4 ur g st In addition to demonstrating that the BOC has
Wt competitive checklist set forth in section

e that it satisfies the requirements of section

W A or section 271{c)(1)(B), referred to as “Track
iprance with section 272, and that the BOC’s entry

fed t 4T USC § 15 er seq.
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into the in-region, intetLATA market is ¢
- : ved
convenience, and necessity.

The public interest requirement provides “an m;ﬂmmm Wz
presented by the application 1o ensure that ne
frustrate the congressional intent that markets
checklist, and that entry will therefore serve t
expected,” One of the factors the FCC has cot
assurance that markets will remain open afier g
particular, “whether a BOC would continue 1o sa
after entering the long distance market.™

are perfonnance momtonng and cnf@rcmtm the
combination with other factors, provide strong assin
remain open after [the BOC] receives section 271 su

In approving BOC section 271 applications, th

“likely to provide incentives that are sufficient to fos
The FCC has looked o the following five charactes
teasonableness test:'

47 U.S.C. §271(d)3NCY; see also. Inthe Matter of Applicativ sl
Authorization Under Section 271 of the Communications
in the State of New York, Memorandum-Opiniion and Ordét.
{rel. Dev, 22, 1999) (Bell Arlantic New York Order).
- % Bell Atlantic New York Order, §423.
f1d
’ Id., §429.
¥1d.; see also In the Matter of SBC Commurications Inc., Sovthiestersis
Southwesiern Bell Communications Services, Ine., dibfo Sou )
Section 271 of the Telecommunications Act of 1996 to Provi
Texas, Memorandum Opinion and Order, CC Docket No. 0
2000) (SBC Texas Order); In the Matter of Joint Application &
Southwestern Bell Teiephone Comparty, and Southwestern Blt €
Southwestern Bell Long Distance for Provision of in-Region, Inferl.
Oklahoma, Memorandum Opinion and Order, CC Docker Wo. 80417, .F 54
22, 2001) (Kansas/Okiahoma Order).
? Bell Atlantic New York Order, $433: SBC Texas Order
Y Beli Atlantic New York Order, §433; It the Maiter of
Verizon Long Distance, Verizon Enterprise Solutions,
Select Services Inc. for Authorization to Provide In-Region
Memorandum Opinten and Order, CC Docket No. 0F-158, | »ECZ%V-ALW
2001) (Verizon Pennsylvania Grder).

423,
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> ¥ Huat provides a meaningful and significant incentive to
arpnated performance standards;
* fetermined measures and standards, which encompass
¢ of carrier-to-carrier performance;
* vz that i designed to detect and sanction poor
 BEours:
= shanism that does not leave the door open to unreasonable
s3¥; and
#  Reasonabls sssurances that the reported data is accurate.

d BOC applicants to demonstrate that they are

- assurance plans as a condition of section 271 approval, the
plans “probative evidence that the BOC will continue to

ligations and that its entry is consistent with the public

§ Hot impose any structural Tequirements on a state

FUC recognizes that “state commissions will continue to

3 the work of other states” in developing plans.'? Overall
¢ the plan is ikely to be effective “in Practice” in

ast backsliding behavior by the BOC.B

Qwest's region--Washington, Oregon, Iowa,
south Dakota, Utah, Wyoming, Montana, Idaho, and New

ik mi ve o discuss Qwest's Post-Entry Performance Plan
&% the Regional Oversight Committee (ROC) PEPP collaborative.

$1ops were held to determine the process and resolve

st ended its participation in the collaborative process in May
intent to prepare a Performance Assurance Plan (PAP)
regmenty reached in the collaborative, and to file its PAP in

hearing comments from participants in the PEPP
Aalthestate memmg,” Mr. John Antonuk, the facilitator for

Beli Atlansic Few York Order, 9429; Kansas/Oklahoma Order, 269,

F orth Drkota, Wyoming, Montana, Idaho, and New Mexico—have held a
Wt e progeeding in Dockess Mo, UT-003022 and UT-003040 to evaluate
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the Multi-state Proceeding, issued Procedural Recomene
Qwest’s PAP. In those recommendations, ?‘vft Anton
be substantial efficiency in addressing Qwest's PAP ;
factual issues raised by the PAP would be stmitar i esch $i
invited states participating in the PEPF collaboratn t
Proceeding for purposes of considering Qwest's PAP.

On June 29, 2001, Qwest filed its PAP and a kst of ¢
with the parties in the Multi-state Proceeding. This
admitted in this proceeding as Exhibit 1200, On July ¢
sought comments from the parties on whether the W
participate in the Multi-state Proceeding to consider (¥

On July 23, 2001, the Commission issued its 72" S
parties that it intended to participate with a numbie
of Qwest’s proposed Performance Assurance Plas (QF;
continuity of process offered by a joint process. The Comr
to follow the hearing schedule adopted by Mr. Amtonuk.
the issuance of a report at the conclusion of the hased

an administrative law judge or hearing examiner, sl that o
conclusions reached in the Report would be subject worew

79, 2001 in Denver Colorado Tha seven stes pztrfﬁf‘z;,
Proceeding were joined by the states of Washingtomn and !
the hearing and exhibits admitted during the hearings wer
this Commission’s proceeding during hearings held on De
Facilitator 1ssued his Report on Qwesi 3 Pﬁt‘tﬁm ang

administrative law judge Ann E. Rendahi to i*c‘im‘i‘a;s he is
the hearings and estabﬁsh a scheduie fcsr ﬁi’i’ng cm‘rwﬁ.

comment from a]l part.es concerning the QPAP Rﬁ{%}m g
questions to the parties. On that same date, the Commissio
Qwest concerning the QPAP Report, specifically requestia
version of the QPAP, red-lined to reflect the Facilitator’s

Qwest's SGAT and Qwest’s compliance with section 271 of the Act. This prosseds
known as the “Multi-state 271 Proceeding.”
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Frehearing Conference Order, identifies four topics for
2 the QPAP Report, Compliance with Commission Orders,
1 Dhatn Verifimas: ’ 5 3rd
and Data Verification. However, the 23 Supplemental
e order issued on December 14,2001, granted a motion
#30’s performance results and data verification until The
i ek completed its Teport on the reconciliation of Qwest and

he bench requests on November 7, 2
All parties filed fesponses to the Commission’s questions

'8 responses 1o the bench requests on November 21,
e or rebutial comments op December 3, 2001. The

znd arguments from the parties concerning disputed
AP Report on December 18 and 19, 2001, and admitted

including exhibits and transcripts from the Multi-state
, Ssequent 1o the hearing, the Administrative Law J udge
¢4 to Bench Requests 39 through 42, and Qwest’s llustrative

the UPFAP, as Bxhibits 1286 through 1289, and Exhibit 1223,

001, including its red-

sues raised by the

parties in briefs, cornments, and oral
8

ing the content of Qwest’s Performance
shington, As stated in the /2% Supplemenial
QFAP Report an initial order of the Commission,
nddings and conclusions op all material facts inquired into
> hedrings on Qwest’s Performance Assurance Plan. The

1 findings and conclusions made in the QPAP Report, and
t, with the modifications discussed below.

) REPRESENTATIVES

% aad their representatives participated in the August 2001
tate Proceeding in Denver, Colorado concerning Qwest’s
Plas: Qwest, by Lynn A. Stang, attorney, Denver, CO;
wler and John Finnegan, attorneys, Denver, CO; WorldCom,
4 -Tel Communications (Z-
wy, Tampa Bay, FL; X0 Utah, Inc., XO Washington,
Tels ! Washir (TWT), by Gregory J. Kopta,
vad Communications, Inc, (Covad) by Megan Dobernek,
print by Barbara Young, dttorney, Mount Hood, OR; SBC
t¥! Boyd, atiomey; New Mexico Advocacy Staff, by

tey, Santa Fe, NM: Public Counsel, by Robert W. Cromwell,
ey Genoral, Seatde WA,
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The following parties and their representatives participated in the December 7
hearings concerning Qwest’s Performance Assurance Plan: Qwast, by Lisa Ander!
and Adam Sher, attorneys, Seattle, WA, and Lynn A. Stang, atworney, [ i
AT&T Communications of the Pacific Northwest, Inc. and TCG Seattle (collec
AT&T), by Steven Weigler, attorney, Denver, CO: WorldCom. by Michel
Nelson, attorney, Denver, CO; Time-Warner Telecom (TWTY, XO Washin:
and Electric Lightwave Inc. (ELI), by Gregory J. Kopta, attomey, Seattle, WA
Covad, by Megan Doberneck, Denver CO; and Public Counsel by Robert W.
Cromwell, Jr., Assistant Attorney General.

VY. THE QPAP

As stated above, the QPAP is intended to be a self-executing remedy plan to ensure
Qwest’s continued compliance with the requirements of section 371 should the FCC
grant an application by Qwest to provide in-region, interL ATA service in Washinpios
state. Qwest intends the QPAP to be included in the SGAT as Exkibit K, and 1o b
adopted as a part of a CLEC’s approved interconnection agreement wath Qwest,

The QPAP is a two-tiered plan, meaning Qwest must make payments to CLECS {Fier
1 payments) and/or to the state (Tier 2 payments) when Qwest fails to meet ce
parity standards or benchmarks, on a per-occurrence or per-measurement basls,
payments, and calculation of the payments, as described in sections & through @ of the
QPAP. Section 12 of the QPAP establishes an annual limit or cap on the payments.

The parity standards and benchmarks were developed in the PEPP collaborative using
statistical measurements, based on certain performance measurements. The statistical
measurements are described in QPAP sections 4 and 5. The performance
measurements included in the QPAP are defined by Performance Indicator
Definitions, or PIDs, developed in the ROC’s ongoing Operational Support System
(OSS) collaborative.

Section 14 of the QPAP requires Qwest to make certain reports to state commissions
and CLECs concerning its performance in previous months. As modiffed by the
Facilitator, section 15 of the QPAP provides for joint audits and investigations of the
QPAP by participating state Commissions, who would select an independent audi
Expenses for such audits and investigations would be paid for by a combination of
Tier I and Tier 2 funds. Ex. 1217, Section 15.4. In addition, section 16 of the QPAPF
provides for a review conducted every six months to determine whether any
performance measurements should be added, deleted, or modified, whether the
benchmark or parity standards should be modified, and whather the paymeont
structure should be modified.
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- ol the QPAF includes a set of limitations on the operation and
0 ot the QPAP, such as the effective date of the plan, when Qwest is
} mking payments, and 4 requirement that CLECSs make an election of

ing the discussion below concerning the standard of review and consideration
tute and BOC plans, the issues are organized according to the FCC’s five
stics for determining whether a performance plan falls into the “zone of

UPAP Report includes 2 section titled “Standard of Review,” in which the
ihitator set forth the criteria for evaluating the sufficiency of the QPAP. QPAP

7t at 4-6. The Facilitator included not only the FCC’s five characteristics of its
e of reasonableness fest, but also a number of “considerations,” such as whether
ieentives of the plan impose an “irrational price” on in-region, interLATA entry.
i 6. A pamber of CLECs object to the Facilitator’s use of additional criteria,
arguing that the Comnission should reject and strike these additional criteria.

T&T does agree with the Facilitator’s staternent that “the task is not to decide how
cEse insentives, but to decide upon the sufficiency of those proposed, which

: ull consideration of their comparability with those already

viewed by the FCC.” AT&T s Comments on the Liberty Consulting Group's QPAP
port at 4 {ATET Comments). However, AT&T argues that the Facilitator’s

ronel eriteria do not provide a “clearly articulated standard” as required by the

; ivesprong zone of reasonableness test. Jd ar 5. Specifically, AT&T objects

to the Facilitator’s statements on page 6 of the Report that it is irrelevant whether
gremer burdens on Qwest would increase its incentives to comply with service
ions, and that making such an issue relevant ‘is not only fantastical, it is

TET objcets to the Facilitator’s consideration of whether “the incentive aspects of
£, those that go beyond compensating CLECS for actual harm) impose a

gion, interLATA entry that would be irrational for a BOC to pay for the

ge of suchentry” Id ar 4. AT&T argues that the QPAP is intended to create

raf Public Ulitittes QF AP Repor: (October 26, 2001) (Utah Staff Report).
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faxlure to peritorm. fa’. af Ci
WorldCom

WorldCom echoes AT&T s objections to the &
and inconsistent with FCC arders. WorldCor
Report Regarding Qwest s Performance 4 SSsranve Pi
WorldCom recomumends the Commission eiik
additional criteria. J/d Further, World
conclusion that it is irrelevant to angwer
Qwest would increase its incentives to perfor
has found the issue to be highly relevant, stat
that “[dJamages and penalties should o
business.™® Id ar 3.

g = B

Joint CLECs

standards for evaluatmg :he QP&R SLEZ .?”i i
at 4 (Joint CLEC Comments). The Joist CLECs aeeer
his own beliefs of the purpose of the Q. ' ?‘ wﬁﬁﬁ_ i
Report irreconcilable with the chjsstivet 3
significant incentive to comply with desi

QPAF, and by shifting the burden of proof o
gnreasonable. Id ar 3.

entirety, and conduct its own: independent analy:
evidence. Id at 6.

Qwest

(Qwest defends the process the Facilitator used o ev
Utah Staff concluded that the process was sufficiean
to Comments Filed on the Facilitator 's Repurt at 2.3 £

¥ In the Matter of Application of Verizon New Englend faz., 4
Verizon Long Distance), NYNEX Long Distance Compar
Verizon Global Networks Inc., For Authorizotion g Peovid
Massachusetts, Memorandum Cipindon and Ordes, OF Dok
16, 2001) (Verizon Massachusetts Ordery.
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of the additional factors set forth by the Facilitator,

of was justified in asking questions about the extent of the

i making payments to the CLECs. Jd. ar 4-5, Qwest argues
10uIC approve its revised QPAP as it is consistent with other
e FOC and satisfies the FCC’s zone of reasonableness test. Id. ar

s Reportas

ssion. However, that does not mean that we must accept -
7 recommendation made by the Facilitator on every issue. We will
ence of record and the arguments of the parties when reviewing the
lations, just as we review the recommendations and decisions
rative law judges in this and every other proceeding before us.

Frocess was i any way in error, deficient, or compromised.

tlished 4 process that provided an opportunity for the parties to be
1o be gathered, and for issues to be joined. Evidence was

pared. Pasties were given an opportunity to submit briefs

aring. This proceeding is a creature of the

Lons Act, not state law, and while we have endeavored to apply and-
dural rufes, there Is no requirement that we do so in this matter.

Hitator comrectly stated the five prongs of the FCC’s zone of o
went too far in stating his own “considerations™ for review of -
smiments o increasing Qwest’s incentives. The Facilitator’s .
cus primarily on the ongoing dispute between Qwestand . N
i payment Hability, and how much is sufficient to create

: wied compliance with section 271 requirements. This -
fully below.

# correst that the FCC's standards and zone of reasonableness are nota
ey do provide sufficient guidance to evaluate Qwest’s plan. No more
vest's proposed plan. We therefore reject the Facilitator’s.
-3 and & of the Repod, beginning with the sentence: “The
o the GPAP's sufficiency, as the FCC addresses the matter, should
o aseount the following considerations:”

«'8 "gone of reasonableness” test is the most appropriate in
west s proposed plan, as modified by the Facilitator, is

e backsliding behavior and whether any of the changes
¢ necessary. While we will apply the FCC’s standards in
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authority under state law and the Telecommunicatiens Act (o require (‘n

its parformance results in service that is unfair, vnreasonable or wonld st :
competition in the state. See RCHW 80.04.110. RCW §6.36. 305, '
Commission’s jurisdiction to require the QPA P and overses its imple
operation is discussed further below conceming the sex-month review process

B. CONSIDERATION OF OTHER STATE OR BOC PLANS

During the December hearings, we posed the question of whether the Comuni
should Iook solely to the language of the QPAP in resolving disputed
whether the Commission may consider other state or BOU plans as o whole oy
to develop a plan for Washington. 7r. 5934

dﬁvelopment before the Colorado Public Utxhtma Carzunxss*m  Tef

CPAP.'" The Colorado Commission did not join the other states in the ﬁf"ﬁ P
collaborative, but developed a plan independently through the use of & specisl r
Tr. 5934-35. We have recently learned that the Cotorado Commis
final plan. In addition, parties discussed that the Utah Staff had modif
recommmendations in the Facilitator’s Report and issued its own recommen
the Utah Commission. Tr. 5960-61.

CLECs and Public Counsel

In its comments on the Report, and during the hearing, Public Counsel asit*muxwd
adoption of the CPAP, asserting that it would provide the greatest bencfi
consurner. Tr. 5943; Public Counsel's Comments on the QFAP Report a1 2.3 ¢F
Counsel Comments). AT&T, WorldCom and Covad alse advocated adoption o the
CPAP or use of the CPAP as a template plan. In addition, WorldCom adeocatsd
review of the Utah Staff Report.

Owest

In its rebuttal comments and during the hearing, Qwe«::t o’ajecm:i o the ase or
“importation” of any other proposed plan or portion of a plan in developing m pay
for Washington. Qwest Rebuttal at 6-7; Tr. 5936-57. Specifically, Qwest argues. mm
other plans, such as the CPAP, have been developed under different processes,

Clarification of the Colorado Performance Assu'ance Plan, CPLC Procket \ig {;ii M;z, ‘ {}g
RO1-1142-1 (Nov. 5, 2001) (November 5, 2001 Colorado Decision).
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fentrecord. Qwest objects that importing or using all or part of another plan
ii‘}x _,;,‘if.:::,\b &E}’ By

ense of procedural fairness before this Commission. 4

sion and Decision

ee with Qwest that it would not be appropriate to “disavow” the process.of
ing the GPAP in this state by wholly adopting another state’s propesed plari
ver, We do not belisve we are limited 1o looking solely to Qwest’s proposed
solve the disputed issues. The FCC has noted that it expects “state
ns will continue to build on their own work and the work of other states”:
g plans. ' Further, the FCC has stated that “the development of
fse measures and appropriate remedies is an evolutionary process. that E
s changes to both measures and remedies over time, "% Therefore, we find it -
iate 1o look to other state plans, finalized or in progress,; to determine whether
2 performance assurance plan are sufficient for Washington state.

ANINGFUL AND SIGNIFICANT INCENTIVE

e Fotal Payment Liability

We look o the total payment liability established in'the QPAP, as well as remedies,

@ determing whether Qwest has met the criteria of a plan that provides meaningful
centives to comply with desi gnated performance standards. Inother

established a revenue cap'to limit the total amount of revenue the

ally put at risk of payment to CLEC:s for failure to meet designated - :
dards, E

12 of the QYPAP establishes a ¢ap on total payments. Ex, [2]7 The parties
tspuic over the following issues: (1) the percent of local exchange o
€3t must put at risk; (2) the base year used to calculate the amount of
isk; and (3} whether the amount of revenue at risk should be permitted to:
¢ decrease based on Qwest performance.

P Report recommends a 36 percent revenue cap, i.e., that Qwest should

place 36 percent of its 1999 ARMIS Net Revenue® at risk of payment to

ystem (ARMIS) was initiated in 1987 for
insncial wnd sperationat datz from the largest telecommunication carriers regulated by the

otil ARMIS reponts were added in 1991 to collect service quality and network :
> wformation from local exchange carriers subject to price cap veguiations, and in 1992 for -
iest data formerly included in Form M. Today, ARMIS consists of ten-public
verdtion see htenune, fee.govtweblarmis/. See also Bell Atlantic New York
2 for discussion of the caleulation of “net retum™,
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-fm' Lhc BOC in New York state AT&T Comments at i}

~ WorldCom

& minimum, that the Commission adopt the fappréaé‘r’x: ofthe Utal
the cap at 44 percent. WorldCom Comments at 3-4,

'domg busmess Jomr C’LEC C’omments at I 9

‘”QWCSt argues that the FCC has repeatedly approved a limit on: S ’
percent of the BOC’s net revenue. Qwest argues thatthe F
arnount at risk to constitute a meaningful incentive. Owest Reb

Dﬂisa,ussiqn, and Decision

50 TheFCC established the first performance plan for Bell Aﬂ&mxc - kaw Yotk o
(BANY), now Verizon — New York, with a pav“aem Tiability limnit ba: 16 -
percent of BANY’s 1999 ARMIS Net Revenue*! Since thattime, the FC gzxs
approved other section 271 apphcanons that included-performance assu
with a 36 percent liability limit.” Where the FCC has not seta 36 percentc
appmved 2 limit on the amount at risk.” WorldCorm asks the Commission t

ﬁrcem to address certain issues that argse aﬁcr the gram of section 27 L. aushnmy
) SBC Texas Order, 9424, n.1235; Kansas/Oklahoma Order, 5274, n.837.
2 Verizon Pennsylvania Order, §129; Verizon Massachuseits Order, 1241, 5. 5159 Iﬁ theMaferof
Verizon New York Inc., Verizon Long Distance, Verizon Enterprise Sotutions ol
Networks Inc., and Verizon Select Services Ire., for Authorization 1o Provide In-Region,
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VE‘X;TILZE atrisk in the'QPAP. Based on the FCC’s
Is reasonable that the total amount of paym

7 Tents mad;
eunderthe QPAP should be capped.

alternative; that the cap on total payment
8 NetRevenue. We are not persuaded’that

Is-an improvement to the QPAP. Intesponse
provided the Commission with he

.

Sihisr

he Commission asked the part;
ould be based on 1999°AR

Csand Public Counsel

]
e

A
e

ATET, WorldCom, and Public Counsel all assert that more current ARMIS data
used to caloulate the cap amount. AT&T Comments ar 43, WorldConm it
at 4<5: Public Counsel Comments at 9. During the hearings, WorldCom,
Pubilic Counsel agreed that the most current ARMIS data should be used:
if the arount is Tess than the amount for 1999. Tr. 5999-6001.

eeticut, Memorandum Opinion and Order, CC Docket No, 01-100, FCC 01-208, 976 |
0. 2001} (Verizon Commectiout Order).
il Atlantic New York Order, 1436,
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In 145 initial comments, Qwest opposed any update to the 1999 ARMIS data statin: 3
that it sgrees with the Facilitator that it is inherently speculative whether Qwest's
Joval revenue will increase or decrease in future vears. Qwest Corporation’s
Response 10 Notice of Opportunity Jor File Comments at 3 (Qwest Initial C, ommentsy.
It response to comments from the other parties, Qwest continues to oppose the use of
mare current ARMIS data and questions whether CLECs would still believe Qwest
Id use more current data if those results were less than the 1999 ARMIS results.
est Reburtal at 12,

Bigeussion and Decision

Ve find that using current ARMIS data is important to achieving the FCC’s goal of &
plan that provides meaningful and significant incentive. Using the most current
ARMIE data available provides a better match between the relative amount of
revenue at risk and the prospective time period when the QPAP will be in operation.
The CLECs and Public Counsel have stated that they do not object to current data
even if it would result in a total amount at risk that is lower than in prior years. 7r
S980.6001. We direct Qwest to update section 12 of the QPAP to reflect the use of
current ARMIS data.

o8 Raising or Lowering the Cap

The parties are in dispute over whether the revenue cap should stay constant or
change over time. A cap that remains constant is referred to as a “hard cap,” whereas
acap that can change over time is a “soft cap,” or “procedural cap.” The Report
proposes a procedural type cap that would allow the 36 percent cap to increase by as
much as 8 percent or decrease by 6 percent depending on Qwest’s performance over
wo years. Report at 18-20.

ATE&T objects to the Facilitator’s proposal, arguing that no party advacated the
solution proposed in the Report, and that the standards for determining movement of
the cap are too advantageous to Qwest. AT&T Comments at 7-8. Further, AT&T
argues that the CLECs opting into the QPAP would be waiving their rights 1o al}
cowtractual remedies, and that the Facilitator’s proposal could result in the denial of
any remedies to CLECs. Jdar 8. If Qwest’s performance is so poor that the cap must
bt Increased, some CLECs will not receive any payments for the harm they suffer.

I AT&T also objects to the Facilitator’s comment that this proceeding will
determine the “toll” that Qwest should pay for entry into the long distance market.

i ot 8,
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orldCom argues that the FCC has not approved any plan that allows for a decrease
G revenue cap, and urges the Commission to reject this part of the Facilitator’s
proposal. WorldCom Comments ar 4 WorldCom proposes that the Commission
tetain the procedural increase in the cap proposed in the Report. Id.

Public Counsel

Public Counsel opposes the Facilitator's recommendations, arguing that the proposal
would limit this Commission’s ability to review Qwest’s failure to conform to the
QPAP or modify the amount of the cap. Public Counsel Comments at 4-5. Public
Counsel also objeats to lowering the cap. Public Counsel objects to the Facilitator’s
concemns for the need for predictability and how capital markets may view the QPAP,
asserting that the purpose of the QPAP is to deter anti-competitive activity. Id ar 6.

#1 (pwest initially proposed a hard cap, but accepted the Facilitator’s proposal for a
procedural cap and incorporaied the mechanism into the red-lined QPAP filed with
the Commission in respense to Bench Request No. 37. Ex. 1217, §12.2; see also
Chwest Rebuttal ar 1],

&7 Qwest defends the Facilitator’s reasoning in establishing a flexible cap. However,
Qwest states “if the CLECs are opposed to a flexible cap, Qwest has no objection to a
flat 36 percent cap.” Qwest Rebuttal at 1],

Discussion and Decision

83 We are concerned with the Facilitator’s recommendation to aliow the cap to move up
or dowr, Mo party to the proceeding made such a proposal either in testimony or
briefs. We agree with Public Counsel’s concerns that the Facilitator’s proposal may
unnecessarily restrict our ability to review the operation of the QPAP. We find that
Qwest’s original proposal to use a flat 36 percent cap is appropriate to calculate the
anpual amount of revenue at risk of payment to CLECs. Qwest must revise section
12 of the QPAP accordingly.

2. Tier 1 Payment Escalation
B Tier 1 payments arc payments Qwest makes to individual CLECs when Qwest fails to

meet performance standards when providing service to a particular CLEC. Ex, 1217,
§6.0. Section 6.2.2 of Qwest’s original GQPAP provides that if Qwest fails to meet a
performance standard for an individual CLEC for consecutive months, the payment
amount for the measure automatically escalates. Ex. 1200, Table 2. For example, if
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pvides non-conforming performance in May, June, and July, the payment 1o
- would increase each month as provided in Table 2. The Repont

yimiriended that after six consecutive months of payvment escalation, no further

ion should be required, and that payments for subsequent consecutive faifures
be capped at the six-month payment level. Report.at 44-435. The Facilitato:
ot persuaded by CLEC arguments that a cap on payments would create a less
¢ incentive to perform. /d. ar 44. Further, the Facilitator asserted that the
menis would be uneconomical if not capped. /d. ar 43.

AT&T opposes the six-month cap on payment escalation, asserting that the Colorado
Hearing Examiner and the Utah Staff both rejected a cap on escalation. AT&T
Comments at 23-24, AT&T argues that escalation payments without a cap would
deter Qwest from strategically paying penalties and slowing competition instead of
wseeting the performance measures. Id ar 24. AT&T takes exception to the
Fatiiitator’s rationale for a six-month cap, noting that the Facilitator relied on factors
1hat were not based on any evidence of record. Id ar 25-26,

WorldCom

s e e o)

riorm afier six months, the CLECs could bring the issueto the state commission,

i ap 10-11. WorldCom argues that this goes against the FCC’s criteria that
performance assurance plans provide a self-executing mechanismto limit litigation
and appeal. /d. ar 11, WorldCom notes that the Utah Staff recommends against a.cap
1 the basis that the performance measures are the same as those developed in the
. OSS test and that Qwest should be able to meet those measures. Jd. at 10, citing
akh Staff Report at 42. Further, WorldCom notes that the Colorado Hearing
miner decided against a freeze on escalated payments. Id, citing November 5,
001, Colorado Decision at 22,

.Emm CLECs

The Joint CLECs are opposed to the six-month cap on payment escalation, statmg

that “Qwest produced no evidence to demonstrate that QPAP payments at the six-
raonth level are sufficient to provide Qwest with the financial incentive to improve: 1155
performance in successive months.” Joint CLEC Comments at 22.

Public Counsel

Public Counsel asserts that escalating payments beyond six months will provide - j .
appropriate, meaningful and significant incentive for Qwest to perform. Public
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Counsel Comments ar 7 Public Counsel recommends the Commission adopt the
ap

ppredach of the Colorado Hearing Examiner not to limit payvment escalation. /¢

a7 {(Jwest asserts that no party has provided evidence demonstrating that unlimited
escalation is necessary to ensure that Tier ] payments are compensatory to CLECs, or
to-provide Qwest sufficient incentive 10 meet the QPAP’s performance standards.
Owest Rebuttal at 19, Qwest notes that the Facilitator found that continued non-
performance could be due to a standard not operatinig properly, rather than Qwest's
e to perform. Jd. at 18-19. Qwest further argues that, without a cap, CLECs

fai
may be substantially overcompensated and would not have the incentive to invest in
facilities-based competition. Id. at 19-20. In addition, Qwest asserts that the F cC
has approved plans for the states of Texas, Kansas, Oklahoma, Arkansas, and
Missouri that contain a six-month cap on escalation payments. Jd ar 20.2].

Discussion and Decision

73 We believe the six-month cap on escalation payments is appropriate. We understand
the CLECs’ objections to the six-month cap, and their concem for creating sufficient

incentive for Qwest to perform. However, we are also concerned with the prospect
that Qwest could find itselfin a financial dilemma caused by continually escalating
payments. We must find the proper balance between providing the correct incentive
for Qwest and assurance for the CLECs, Under Table 2 of the QPAP, payments
made to CLECs will be very substantial at the sixth month of escalation, We believe
that even with the six—month.cap, Qwest should have sufficient incentive to meet the
performance standards for measures contained in the plan. As noted elsewhere in this
rder, we retain the authority to look at this issue during the biennial or six-month
review processes should the circumstances warrant,

3. Duration/Severity Caps

e

fa)

Payment measures in the QPAP use various metrics to measure performance, such as -
percents, ratios, and time intervals. Payments for the failure to meet the performance
standards are based on the number of occurrences, or orders placed by the CLEC.
Payment amounts owed to CLECs are calculated by determining the degree to which
actual performance--as measured by the performance metric--deviated from the
standard and applying it to the number of orders placed by the CLEC,

¥ The QPAP proposes that the amount of deviation between actual performance and the
performance standard not be allowed to exceed 100 percent for purposes of
calculating the amount owed to the CLEC. As a result, sections 8 and 9 of the
proposed QPAP coniain provisions that limit the potential payments to CLECSs for
substandard performance to the total number of orders placed by the CLEC during the

o
¥
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each qualifying product and sub-measure times the per payment amourst.
£7 This cap is referred to as the duration/severity, or 100 percent, cap.

he Joint CLECs, and Z-Tel opposed the cap during the Multi-state

. The Facilitator rejected their request stating:

Wh
th
4

date we have to. work with under this measure. It is clear the CLECs,
espite what look like arguments for mathematical purity, in fact propose
mirely a different sort of impurity. There is not a factual or logical basis for-
believing that it comes closer to ultimate reality than does the one Qwest
prposed, Notably, methods like those proposed in the QPAP here exist in
other plans examined by the FCC.

vt 89, AT&T and Z-Tel proposed to remove the cap on payments for

wance measures calculated as averages or means. The Report concludes that
g¢ is necessary, because the CLECs did not present evidence addressing the
er and length of distribution on delayed orders. 14 ar 70

iy

sserts that the Facilitator did not understand the CLECs' arguments

w} never made.” AT&T Comments at 35. AT&T explains that the
“assert that “the per-oceurrence scheme should be sensitive to both the

3 at the number of CLEC orders. /d ar 39. AT&T argues that payment
nees should not be capped, as such a cap would protect Qwest from its.own
periormance to CLECs. Jd. Finally, AT&T asserts that the CLECs’ proposalis =
uded in plans approved by the FCC. Jd :

it CLECs assert that it was inappropriate for the Facilitator to shift the burden
ol 1o the CLECS, since Qwest is the only party with such information. /4. ar 26,

i CLECs argue that the recommendation lacks logical, factual, or legal '
inee the Report recommends adoption of Qwest’s proposal solely because

%

- proposal was flawed. Jd at 27. The Joint CLECs recommend the

L we have here is a need for arithmetic compromise to fit the quality of = .

he “application of the per-cccurrence measurement scheme for interval =
inents, and then eriticized the CLECS for not providing evidence to support -

valume of the CLEC orders and the deviation of Qwest’s average monthly " ki
nee 1o CLECS from the Qwest average monthly performance to itself™ J4 .
&7 asserts that the issue is whether or not payment occurrences should:be -

i require Qwest to remove the cap on payments for duration measures. /d. .
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Quwest asserts that the Facilitator’s acceptance of Qwest’s 100 percent limit on

missing interval measurements has been accepted by the Utah Staff and the Colorado
Hearing Examiner, and included in plans approved by the FCC. Owest Reburral ar
33. Qwest objects to the CLECS’ rationale that the worse Qwest’s performance is, the
more Qwest should have to pay. /d ar 34. Qwest argues that payment occurrences
should be capped to prevent CLECs bemg paid for orders that do not exist. /d.

Discussion and Decision

The concept of Qwest providing services to CLECs at parity with the services it
provides to its own retail customers is key to the advancement of local service
competition. Qwest’s proposal is to make payments for its failure to provide service
at parity up to the point where the CLEC has received a payment for non-performance
for each order placed. Beyond that point, no matter how long it takes to provision
service, Qwest argues that there should be no further compensation. The CLECs ask
that the Commission remove the cap so that Qwest will have incentive to minimize
any disparity in provisioning services between itself and CLECs. We agree with the
CLECs and direct Qwest to remove the 100 percent cap from the performance
measures calculated as averages or means contained in the QPAP,

Bench Request No. 42 directed Qwest to explain the apparent differences between the
use of “parity value” in formulae used to calculate the number of misses for parity
measures and the language in the QPAP explaining how misses are calculated for
parity measures. Qwest responded that it had provided the formulae in response to
Bench Request No. 37. Ex. 1289, Qwest’s response indicates-that there were no
actual differences between the formulae and the intent of the language in the QPAP
regarding the calculation of misses. J4. Nonetheless, we direct Qwest to clarify the
language in the QPAP regarding the calculation of misses for parity to specifically
incorporate the term “parity value” so that there will be no confusion at a later date as
to how the calculations are performed.

4, Tier 2 Payments

Tier 2 payments are payments made to the state of Washington when Qwest fails to
meet certain performance standards. See Ex, 1217, §7.0. Certain performance
measures are subject to Tier 2 payments because the performance results are only
available on a regional basis, such as Gateway Availability. CLECs receive no
payment when Qwest fails to meet these performance standards. Other performarnce
measures that are subject to individual CLEC payment are also subject to Tier 2
payments because of their importance to the CLECs’ ability to compete. These
measures are referred to as Tier 2 measures having Tier 1 counterparts,
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mal QP AP required Tier 2 payments only after 3 consecutive months of non-
T $7.3. The Report determined that Qwest should make Tier 2

fits in the event Qwest fails to meet the performance standard for any Tier 2
manee measure for any two months in any consecutive three-months “in any 12
ith rolling peried.” Report ar 43, In addition, for Tier 2 measures with no Tier ]
wounterpart, the Facilitator recommended that payments should escalate as provided
for in the QPAP. Jd

[ seeks clarification of the reference in the Report to Tier 2 payment escalation,
i that the QPAP does not include a provision for Tier 2 payment escalation.

¢ Comments at 23,

fdCom

e bt

WarldCom opposes the findings in the Report and requests that the Commission
require Tier 2 payments to be made in any month that Qwest fails to meet a Tier 2
periormance measure. WorldCom Comments at 9. WorldCom also recommends that
Tier 2 payments escalate by twice the prior month’s payment amount and be subject
0@ step-down function® 74

}

Public Counsel

Public Counsel opposes the Tier 2 payment trigger proposed in the Report as overly
womplicated. Public Counsel Comments at I16. Public Counsel recommends a more:
strzightforward approach, in which Qwest would make a Tier 2 payment for each
month of non-conforming performance. Jd

(west argues that it is appropriate to allow a three-month correction period, becatise
of the Jag time involved in addressing continuing probiems. Qwest Rebuttal ar 7.

Qwiest explains that the Tier 2 payments work the same way in the Texas, Oklahoma,
and Kansas plans. /d Qwest argues that since those plans allow a longer correction

periad than the two-out-of-three month trigger proposed by the F acilitator, the shorter
iod would clearly be acceptable to the FCC. jd With respect to the question of
Iier I payment escalation, Qwest believes the Facilitator’s reference to payment
esealation is simply a mistake. Jd ar 18,

o slep-down function refers to decreases in escalated monthly payment levels in months when
s

strance gonforms with the standards,
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Discussion and Decision

The purpose of Tier 2 payments is to provide sufficient incentive for Qwest to
continue meeting its performance obligations once it recejves section 271 approval.
We question whether sufficient Tier 2 incentives will exist if Qwest can fail to meet
the performance standards orme-third of the time or more without consequence. We
are puzzled by Qwest’s reasoning for the Tier 2 payment lag as due to “lag time
mvolved inr addressing continuing problems.” Given that the focus of the ongoing
OSS test is to identify and correct problems with Qwest’s OSS systems, it seems
doubtful that Qwest could receive our approval or the FCC’s section 271 approval in
the presence of “continuing problems” with the 0SS systems. Qwest must, therefore,
modify section 7.3 of the QPAP to require Tier 2 payments in any month that Qwest
fails to meet the Tier 2 performance standards.

With respect to the question of Tier 2 payment escalation, we are inclined to believe
that the Facilitator’s reference to payment escalation was intended to refer to Table 5
which shows payments for per-measurement performance measures that escalate as
performance worsens. We therefore reject WorldCom's request to escalate Tier 2
payments for consecutive misses. Should the issue of escalating Tier 2 payments
prove 1o be problematic, the parties may raise the issue during the six-month review
progess.

5, Collocation Payments

The Report requires Qwest to include in the QPAP an agreed-to proposal for
determining collocation.payments. Report at 55-56. Qwest modified section 6 of the
red-lined QPAP to show proposed payments relating to the provision of colloeation,
Ex. 1217, $§6.3, 6.4; Table 3. In addition to the requirements in the QPAP, state
rules establish standards and payments for collocation provisioning in Washington
State. WAC 480-120-560. We requested comment from parties as to how we should
address the differences between the proposed QPAP collocation standards and
payments, and the standards and payments contained in WAC 480-120-560.

AT&T

AT&T asserts that it sees no reason why the collocation standards in WAC 480-120~
560 should not-apply to the QPAP. AT&T Comments at 42.

WorldCom asserts that if collocation standards in Washington state rules and the
QPAP differ, the Commission should adopt the more stringent standards,

WorldCom s Response to Commission Questions ar 1. WorldCom states that for
forecasted coljocations, the Washington rule allows 77 days while the collocation PID
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ddard in the QPAP provides for a 90-day period. Jd. WorldCom reguests that the
Lorimission modify the QPAP to incorporate the Washington rule. /& ar 2.

in inftial comments, Qwest states that its Washington SGAT incorporates specific
wollocation standards and remedies, based on WAC 480-120-560, in section 8.4.1. 14
Lhwest Initial Comments ar 3. Qwest argues that to maintain two distinet conflicting
standards and remedies in the same contract would be inappropriate. /d, Qwest
proposes replacing the collocation delayed installation provision in section 6.3 of the
*AP with the terms in section 8.4.1.10 of the SGAT, and eliminating the duplicative
SGAT section. Id ar 2-3.

tn reply comments, Qwest objects to AT&T and WorldCom’s proposals. Owest s
Reply to Parties' Comments on Commission Questions at 2. Qwest asserts that
21.ECs should elect their remedies. 7d

Discussion and Decision

The CLECs request that the Commission incorporate the collocation rule, WAC 480
120-560, into the QPAP. Qwest proposes to adopt the payment portion of the
collocation rule into the QPAP and use the provisioning intervals contained i
performance measures CP-2 and CP-4, which are different than the provisioning
tires contained in the rule. We agree with the CLECS’ request to incorporate the
tollocation rule into the QPAP. Qwest must modify the QPARP to reflect that the
CP-2 and CP-4 business rules are applicable only to matters not addressed in WAC
480-120-560. 1n addition, we intend that section 6.3 of the QPAP and section
84.1.10 of the SGAT be consistent in applying the Washington rule.

&, Low Volume Critical Values

Seetion 5.1 of the original QPAP contains the critical Z values that are used for
statistical testing.®® Ex. 7200. Qwest initially proposed a critical Z value of 1.65 to
be used for all CLEC volumes. The PEPP collaborative produced a partial agreement
o use a critical Z value of 1.04 for low volume LIS trunks, and DS-1s and D8-3s that
are UDITS, resale, or unbundled loops, and higher critical Z values for higher
volumes. The Facilitator considered and rejected a request by WorldCom and Z-Tel
1o use the 1.04 critical Z value for all services with low volumes. Report at 64,

WorldCom

* The critical Z value is a statistical measure used to determine the point at which Qwest fails 16 mewt
¥ performance measure,



i

DOCKET NOS. UT-003022 and UT-003040 PAGE 26

WaridCom notes that there was only partial agreement in the PEPP collaborative

cause WorldCom and Z-Tel did not agree with the proposal. WorldCom Conpnents
. WorldCom asserts that it is important to balance Type I and Type Il errors. /d
dCom further argues that to support larger critical values at higher sample sizes,
at & minimum, the 1.04 critical value for sample sizes 1-10 should apply to all
services and not be limited to only the few listed in Qwest’s proposal. Jd ar 23-24,
WaorldCom recommends that the Commission reject the Report’s recommendation
and order that the QPAP apply the lower value of 1.04 to all low volume services. Jd
o 24

In response, Qwaest states that “the use of the 1.645 versus the 1.04 critical value for
the specific caleulations cited by WorldCom was a negotiated issue that ref] eeted the
‘give and take” process among the parties.” Owest Rebutial at 32. Qwest argues that -
the Commission should accept the agreement from the collaborative and reject
WorldCom’s proposal. Id

Discussion and Decision

he Report explains that, under the negotiated agreement, the use of the lower 1.04

i value would berefit CLECS in the case of 1,519 ' measures and that in retarn,
the higher eritical Z values would apply 1o the benefit of Qwest in 1,917 cases, or
“eoughly the same number of parity measures.” Report at 64. The Report finds that
the proposal to extend the use of the 1.04 value to all services would destroy that
lance by applying the lower 1.04 value to over 10,000 tests. Jd We note that the
ated proposal, while it did not include all the parties in this proceeding, ,
ded a majority of the participants. We agree that there is no reason to change the -
critieal Z values, and, therefore, reject WorldCom’s proposal.

7. Exvlusions from the Cap on Payments

Section 12 of the QPAP establishes caps on monthly and annual payments to CLECs
and the state. Ex. 1217, Public Counsel argues that payments made by Qwest to
uphold the integrity of the QPAP should be excluded from the caps. These include
payments for late reporting and interest payments for late payments or
underpayments. Public Counsel Comments at 9. Qwest agreed during the oral
argurment that payments made 2s a result of late reporting should be excluded from
the cap. Tr. 5998, We agree that payments made to uphold the integrity of the QPAP
should be excluded from the cap and direct Qwest to revise section 12 to reflect this
decision,
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‘paid because of the cap. Public Counsel Comments ar
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8. Carry-Forward Provision

A carry-forward provision would address the circumstarice where Crwes
to CLECs and the state reach a monthly or annual cap, and paves
CLEC:s or the state, but may not be paid due to the cap on pasvtrents
provision would allow any payments owed from any month the S 1S rens
paid in subsequent months when the cap is not reached. CQwast’s prapogse
does not include such a provision.

The Facilitator rejected Qwest’s proposal for monthly caps, and i !
means of equalizing payments to CLECs when the annual cap 15 reached,

el

18-20, 62. Qwest has included this proposal in its QPAP, Ey (3¢

Public Counsel

Public Counsel strongly recommends that if the Commission determi
QPAP should have a revenue cap, the Commission should require Q
carry-forward mechanism to ensure that CLECs receive payments due they

&, Public Couns
such a provision will ensure that Qwest has the appropriste incentive B
inferior service once the cap is reached. Jd Public Counsel pec THTend
Commission require Qwest to include in section 12 of the QPAP |
section 11.3 of the proposed CPAP. Jd ar 8-9.

Qwest

Qwest did not respond to this issue in comments filed with the Commission, ror
it discussed during the hearing,

Discussion and Decision

This Order determines that the QPAP must include a cap, but does sot adc :
Facilitator’s recommendation to allow the cap to move up or down. Section |
Quwest’s proposed QPAP sets forth the Facilitatot's recommiend :
¢qualizing payments to CLECs in the event the annual cap is reached.
the monthly cap® is reached in any given month, but the tnnuat cas is
Qwest would not be required to make full payment to the ¢
the cap was reached. We decline to adopt Public Counsel's reco
forward provision for the monthly cap because Public Counsel has not provided
sufficient justification at this point in time, (Our review of the monthly re
payment reports filed by Qwest shows there is little fikelihood that the month

' The monthly cap in section 12.3 s not a cap on payment per se, but a caletlation af&wmm?mg
on a cumulative monthly basis to track how close Qwest is in reaching tie snnua} cap. '
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¥

3.} If the circumstances warrant, parties may request
isider this issue at a later date, including during the biennial

-8 of the QPAP provides that Qwest is not required to make Tier 2
s and any other payments, penalties or sanctions for “the same underlying .-
¥ or opission” under 2 Commission order or service quality rules. The section
BEnts (west must make 1o the Commission to the payments it wo uld
: P. Similarly, section 12.1 of the QPAP provides that the annual
yments made by Qwest for “the same underlying

ct, order or rule.” Ex J2]7

Counsel arpues that nothing in the plan should diminish the Commission’s

s that the Bell Atlantic New York plan includes a provision that dees
> commission authority over service quality. /d. -Public Counse]

ag in the Performance Assurance Plan can or will diminish
on over Qwest service.” Id.

ments made by Qwest for re

, tail service quality performance are not -
in the cap on paymenis.”

and are consisternt with plans adopted in Texas, Kansas, and

west Rebutal at 16, Qwest asserts that the QPAP is not intended to
Commission of existing jurisdiction to address either wholesale or retaj]
e issues,” but is designed to avoid paying twice for failing to meet the
dord. Id

cussion and Decision

he proposed CPAP provides that “any penalties imposed by the

i are not subject to the cap, CPAP, $11.2. The CPAP also provides a
Qwest to dispute any payments under state service quality rules that it
« as duplicste payments under the plan. Jd, §16.8.

AHE

over west's service quality. Public Counsel Comments at 14-15. Public: .

he Commission require Qwest to delete Section 13.8, and include

£5 that sections 13.8 and 12.1 were designed to avoid double payment for .



S
: ok

DOCKET NOS. UT-003022 and UT-003040

At the heart of this issue is the Commission’s independent authority to review
¢ ervice. While Qwest may argue that the CLECs elect remedies by adop
slan 1o the exclusion of all other alternatives, the Commission does not relisa;
amy autherity, nor is it required to do so in approving the QPAP. Qwest mus:
sections 13.8 and 12.1 to be consistent with section 11.2 of the CPAP to szl
Commission to assess penalties, where necessary, to address service quality issues,
tut 1o allow Qwest to dispute any payments it believes are duplicate.

I, CLEARLY ARTICULATED AND PREDETERMINED MEASURES

One of the characteristics the FCC considers in evaluating a performance assurance
plan is whether a plan has clearly articulated and pre-determined measures and
standards encompassing a range of carrier-to-carrier performance. Section 3.0 of the
QPAP explains that the performance measuremerits used in the QPAP are ine
Attachment 1. Ex. 1217, The QPAP further explains that “each performance
measurement identified is defined in the Performance Indicator Definitions (Pl
developed in the ROC Operation Support System collaborative, and which are

included in the SGAT at Exhibit B.” 1d, §3.0.

1. Adding UNEs and Performance Measures to the QFAP

During the Multi-state Proceeding, several parties requested that other performance
measurements be included in the QPAP, including special access circuits, cancel d o
orders, diagnostic UNEs (including EELs, line sharing, and sub-loops), cooperative
testing, address due-date changes, pre-order inquiry time-outs, change management
measures, software test release quality, test bed measurement, and missing status
notifiers. The Report rejected the addition of special access, sanceled orders.
cooperative testing, address due-date changes, pre-order inquiry time-outs, sofl
release quality, test bed measurement, and missing status notifiers. Report ar 47.;
J6-58, For Change Management, the Report found that Qwest has already added
16 and (GA-7 to the QPAP, and for the diagnostic UNEs, the Report found that B
ling sharing, and sub-loops should be added to the QPAP as soon as practicable,
ar 48, 50-51.

4. Special Access Circuits

The Report denies WorldCom’s and the Joint CLEC”s request to include special-

#eeess circuits in the performance measurements in the QPAP. Report ar 5738, The
Report finds that “the overwhelming majority of special-access circuits at issue here
were purchased under federal tariff” Id ar 57, The Report finds that the FCC has
Jurisdiction over the issue, not the state. /d The Report further states that Qwest kas
been ordered to ease its restrictions on converting special-access cireuits to EELs, and
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s elect 1o do so, they will be protected under interconnection agreements,

WorldCom requests that the Commission order Qwest 10 include performance

dCom C

Jurisuiation over special access circuits since over

ol fexas, New York, Massachusetts, Indiana, and
standards for special aceess. Jd ar J7.27.

F V&

imeasures for special-zccess services in it QPAP for the state of Washington.
ord; omments at 22. WorldCom argues that the Fac; litator erred in rejecting
of special access in the QPAP on the basis that states did not have

90 percent of such circuits are

sed from the PCC tariff, i ar 17. WerldCom relies on this Commission’s :
& & 5 - - 38 ) e . . e
in the Speeial docess Order)™ as well as decisions by the FCC, and the states:

Colorado requiring performance

The Joint CLECs oppose the Facilitator’s decision, noting that Qwest never refuted -
timony that CLECs “heavily rely on Qwest private line:and special access

3 to provide local exchange service to their customers. ” Joint CLEC

ents al 11, The Joint CLECS also claim that Qwest never addressed their
ents that “CLECs are just as dependent on timely and proper provisioning by
Chwest of special access as are CLECS that purchase equivalent high capacity services v

arean unbundled or resale basis.” 74 The Joint CLECs assert that their inability to

pro

Festrichions on converting special access circuits to

UNEs and special aceess circuits on the same facility, and Qwest’s

EELs, results in a lack of

altemmatives to using special access circuits, 14 ar 12-13.

The Joint CLECs point out that the Report also recommends that EELs not be subject

to any payments and that high capacity loops be subjected to payment levels insome -

cases signiflcantly below the profits on retail services provisioned with the facilities.
fd. at 16, The Joint CLECS assert that these recommendations, if adopted, would

exclude any effective performance assurance for ki

o

egard

991293 (May 18, 2000) (Speciaf Access Order)

quest that the Commission require Qwest to include
ibject to the same payment obligations applicable to comparable
WMEs. At minimum, the Joint CLECs request that the Commission require Qwest
o measure performance for special access circuits and determine whether to apply
payment obligations at the next QPAP review opportunity. The Joint CLECs argue
that a QPAP “that does not provide an effective self-executing remedy for Qwest’s

Complaint of AT&T Communications of the Northwest, Inc. v. U S WEST Communications,
i e Prosision of decess Services, Tenth Supplemental Order, WUTC Docket No. UT-
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failure to provision high capacity circuits cannot be in the public interest™ by
excluding incentives to provide nondiscriminatory service. Jd ar /7

Jwest

i Qwest asserts that “the Commission lacks even the jurisdiction to address
performance issues relating to the 97 [percent] of Qwest’s special access oir
are purchased from the interstate tariff.” Owest Rebutral ar 23, Qwest slso arpus
that to the extent the Commission imposes special access obligations or remed
Qwest, they would directly interfere with the FCC’s authority to gover mar
within its jurisdiction and would be inconsistent with the filed rate doctrine, 74 ar 2
Qwest also states that the FCC has expressed serious legal and policy concerns abous
including special access circuits within the scope of section 231 ¢ (3) ~ unjess 1
facilities involve significant local exchange service by CLECs, in which

may be converted to UNEs and would be covered by the QPAP. X ar. ,
) ' Quwest notes that on November 19, 200 1, the FCC issued a Notice of Proposec
o Ruiemaking and requested comments on whether the FCO should adopt a sefect
group of performance measurements and standards for evaluating ILEC performance

in provisioning of special access services. Id at 27-28.

Discussion and Decision

T As a threshold matter, Qwest asserts that the Commission does not have sz
order gpecial-access reporting because it does not have Jurisdiction over interstate
services. We have previously considered this argument in Docket UT-991207 5
compluint against Qwest’s predecessor U § WEST regaraing the provision of sccess
services. In the Special Access Order in that proceeding, we stated:

Lo

The Commission agrees with the parties that the FCC retains sole jurisdiction
over the enforcement of rate terms in tariffs filed pursuant to federal stmute.
However, the Commission rejects U § WEST"s contention that its provision
of intrastate services under federal tariffs within the 10% rule is totatly free of
state conirol in any manner. The FCC has not preempted state regulatory
agencies from inquiring into the matters that AT&T raises. I the absence of
clear authority that a customer’s election to take service under a federa tagify
per the 10% rule preempts all state regulatory authority, we decline to so rile.
The significance of intrastate traffic to the public and to the econamy of the
state, and the Commission’s need to ensure that intrastate services are froe
from discrimination and barriers to competitive entry, require us to assert
jurisdiction when it is lawful for us to do so.2°

We assert our jurisdiction in this proceeding,

* Special Access Order, 728
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CLECs use special access circuits in the provisioning of facilities-based
ange newworks. The Commission encourages the development of
ion in Washington by facilities-based providers. We are concerned with the
ack of any incentive for Qwest after the grant of section 271 authority to
Piston and repair special-access circuits used by CLECs in a timely manner that
ides CLECs » meaningful vpportunity to compeie. While Qwest asserts that
:Cs can use EELs w0 perform the same function as special-access circuits, EELs
8FE, 35 @ practical matter, not available in Washington. Tr. 6171, see also Joint CLEC
Comments ar 13,

‘e {ind that the record in this proceeding supports a requirement that Qwest, at a
fruim, report its monthly provisioning and repair intervals for special access

circuits. We understand that Qwest is not currently able to provide such reports.

However, the Special Master in Colorado recently issued a supplemental report in i
h he sets forth a process for the Colorado commission to follow that would result
in developing reports for special access.?® Rather than embark on a separate, e
uphicative process for special access reporting, we direct Qwest to begin filing

monthly special access reports for Washington at the same time it begins special

BRRs

Teporting to the Colorado commission.

b. Adding New UNEs

i Several new UNEs were created as a result of the UNE Remand Order,’ including
sub-loops, and line sharing. A standard has not yet been defined for these

Es because commercial experience with them has been too limited to support a
cenchmark or parity standard. These UNEs are currently designated as “diagnostic
SNES" or TBD (1o be decided). The Report found that Qwest should add EELs, sub-
wops, and line sharing to the QPAP payment structure “as soon as practicable.”
fAeport at 48,

wrig

WorldCom

f WorldCom argues that the recommendation in the Report is too vague, WorldCom
Comments ar 11, WorldCom requests that the Commission strengthen the
recommendation in the Report and order that the EEL, line sharing, and sub-loop
reasures become part of the QPAP payment structure immediately upon being
assigned performance standards. Jd ar 12, WorldCom objects to Qwest’s staternent

* b the Matrer of the [rvestigation into Alternative Approaches for a Qwest Corporation Performance
Assurance Plan in Colorado, Supplemental Report and Recommendation of the Special Master to the
Public Utilities Commiission of the State of Colorado, CPUC Docket No. 011-041T, at 12-17 (February
19, 2002}

# Implesmentation of the Local Competition Provisions in the Telecommunications Act of 1996, Thirg
Regort and Order, CC Docket No. 56-98, FCC 99-238 (rel. Nov. 5, 1999) (UNE Remand Ordear),
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. ‘addressed in the six-month review process. /d

‘that it will not automatically include UNEs currently designated as diagnostic or TBIY =~ =
inthe QPAP once standards are determined and that further additions should be L

The Joint CLECs oppose the Facilitator’s finding that there is insufficient axp&“m
with EELs to assign a standard, and recommerid that the Comnission require Qwes
fo-establish a standard based on the provisioning and repair standards set forth in
Qwest’s Service Interval Guide. Joint CLEC Commenits at 9-J 1.

Quwest

(Qwest has committed to providing payment opportunities for EELs when the R‘( it
collaborative determines standards for the UNE Owest Bebuttal at 38, Dik v
hearings, however, Qwest stated:that 1easuresishouldnidt be included intothe

QPAP sutomatically, but dlscussed atthe 51x~m0nth: review. Tr. 6189,

Discussion and Decision

We are concerned that 'Qwest opposes any further additions of meas: :
until the six-month review. We believe that the QPAP ‘must have sufﬁmeai.»mmmrms
inv place that reflect a broad range of carrier-to-carrier performm: at the n.

enters the long distance market, including EELs, sub-loops, ari¢ 157
Regional Oversight Committee Technical Advisory oup |
established a set of performance measures applicable to EE at ing dcs Op-3,
OP-4, OP-3, OP-6, OP-15, MR-5, MR-6, MR-7 and: MR8 . Qwest must gnmm
payment opportunities in the QPAP for these measures as the standards are
determined and not wait until a six-month review to-do sc. Quwest tiust aIso add 1
sub-loop and line sharing standards to the QPAP as the ROC collaborative establishes
them. '

¢. Adding New Performance Measures

The CLECs request that the Commission order Qwest to estabilish several new
fpertorm:mce measures in the QPAP, including PIDs for canceled orders, ccoperanv
testing, and electronic order flow-through.

‘Measurements for testing purposes, which are the same Performance Measurements used in thHe: Q

- ""Tw ROC TAG consists of state comimission staff, competitive local exchange carrier (CLECY)

representatives, Qwest representatives, and other industry members. Tthas been astive
planning of the O8S test, The TAG: collaboratzvcly developed the Testing and Seoping Principl
will drive the testing effort. The TAG is also- coﬂabomhvely developing the Pesforanse

and has had an extensive role in developing the Master Test Plan (MTP.
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Joint CLECs

With respect to canceled orders, the Joint CLECs state that the Facilitator’s Report
erred. in finding that the QPAP provides payments for orders that are delayed whether
or not they are finally canceled, noting that Qwest’s witness testified that Order and
Provisioning measures only measure completed orders. Joinr CLEC Comments ar 7-
& The Joimt CLECS request that the Commission require Qwest to include canceled
orders among the orders eligible for payment for non-conforming performance in
ordering and provisioning. /4 ar 8

Covad

Covad requests that Qwest be required to establish two new PIDs, a cooperative

testing measure and a canceled order measure. Verified Commenss of Covad

Covad’s ability to compete effectively and efficiently with Qwest. /4 Therefore,
Covad arpues that it is imperative that a cooperative testing measure be included in
the QPAP. M4

AT&T

AT&T requested during the hearing that the Commission include in the QPAP the
electronic How-through measure, PO-2(b), noting that the standard was currently at
impasse and that AT&T has requested the ROC Steering Committee and Executive
Committee to rule that PO-2(b) be included in the QPAP. Tr. 6191-92

Diseussion and Decision

Of the three new PIDs requested by CLECs, only one, electronic order flow-through
(PO-2b) has been developed and standards agreed upon. We note that an electronic
order flow-through measure is already included in the CPAP. We find that such a
measure is important to a CLEC’s ability to compete with Qwest. Therefore, we
direct Qwest to add this measure 1o the QPAP in the Low Tier 1 and High Tier 2
payment categories.

With respect to the Fequests 10 establish PIDs for canceled orders and cooperative
testing, we note that Qwest has not developed PIDs for these measures and that there
isa ROC process for requesting new PIDs. Parties should use that process to pursue
the development of new PIDs,
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2. Changes to Measure Weighting

741 During the PEPP collaborative, the participants agreed fo a scheme wherehy
performance measures were assi gned high, medium, or low payment values
depending on their relative importance to the parties. During the Muki-state
Proceeding, AT&T proposed assigning higher payment amounts to certaf
value” services. Qwest countered with an offer 1o accept the proposal i th
agreed to move other performance measures to lower value categories. AT
that Qwest’s proposal was unbalanced. The Facilitator found that since no
propasal was subsequently made or accepted, the weights should return to th
proposed in the QPAP that Qwest initially filed. Report at 53-54.

WorldCom

132 WorldCom opposes the Facilitator’s decision, stating that it did not agree with
Qwest’s counter-proposal to lower Tier 2 payment levels on cernain mishsures |
they are key provisioning and repair measurements that §
new-provider performance. WorldCom Comments at 13-14. Citing 5 ¢
Michigan decision concerning SBC-Ameritech, WorldCom no proposes |
Commission require that all of Qwest’s measures have equal ranking. Jd ar 14

Joint CLECs

133 The Joint CLECs oppose the Facilitator’s decision, arguing that the record svidenss
does not support the finding that the original QPAP weighting was reass g
CLEC Comments at 28. The Joint CLECs point-out that Qwest"s current :
monthly rate in the FCC tariff for Washington is $1,500, and that Qwest has propoyed
a rate of 3855 in the Part B UNE cost docket. /d. ar 29, The Joint CLECS alco
that the QPAP payment to the CLEC for not providing the DS-3 ¢ircu
and would not approach the monthly rate for the service until after
months of misses. Jd. The Joint CLECs argue that p i leve
to continue to profit from retaining a retail customer while withholding
competitors for five months should not be considered reasonable i thie
payments is to ensure that Qwest provisions those facilitiss on 2 timely b
The Joint CLECs request that the Commission reject the Reports recos
and require Qwest to increase the payment levels for high capacity T

Cwest

Qwest states that it is unclear what WorldCom is proposing in wrging that
measures be weighted equally, but that the proposal appears 1o rafe
other proceedings which are not & part of this record. Owest Rebuti
respect to the proposal for higher payment for higher-value services,

Lid
Ay
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did not disagres with the principle, but pointed out that services costing less should

- thien have fower associated payment amounts. /d. at 21. Qwest asserts that it
wtroduced 3 proportionality analysis demonstrating that the AT&T proposal would
treate greater disparity than the Qwest proposal. /d. Finally, Qwest states that the
teint CLECs argue that existing high capacity loop and transport payments should be
increased and continue to ignore the argument that payments for lower value services
should be lowered commensurately. Jd

cussion and Decision

Ve reject the Facilitator’s decision to retain the payment levels for high-value
services at the levels initially proposed by Qwest. In this particular case, we find that
higher payment levels for high-value services create a more appropriate incentive for
Qwest to provide nondiseririnatory service, because they more closely correlate with
ong another. Qwest must amend the QPAP to include the payment table for high-
value services proposed in Exhibit 1205 at page 12,

E.  STRUCTURE TO DETECT AND SANCTION POOR PERFORMAN.

AS IT OCCURS

1. The Six-Month Review Process

ection 16 of Qwest’s original QPAP provides a means for amending the
perionmance measurements in the plan at six-month intervals. Fr. 1200, Attachment
/6. The scope of Qwest's proposed six-month review process includes additions,
nges and deletions of performance measurements, changes to benchmark

rds, chianges from benchmark to parity standards, changes to the classification
easurements from high, medium, or low, and Tier 1 to Tier 2, and changes in
payment levels. Jd, $16.1. Qwest’s proposed QPAP requires Qwest’s approval
tefore any changes are made. 74

The Facilitator recommended three changes to the preposed six-review process: (1)
Pravide for normal SGAT dispute resolution for disagreements regarding the addition -
ot new measures to the plan (Report at 62); (2) Recognize and support a multi-state
: process to resolve QPAP disputes, including funding through a special fund
consisting of contributions of Tier 1 and Tier 2 payments (Id. ar 42, 62); and (3)
Privvide for Biennial reviews of the continuing effectiveness of the QPAP, that will

: « all issues discussed during preceding six-month reviews (d. at 62). The
r did not recommend changing either Qwest’s “veto power” over any
us the plan, or the scope of the six-month review process, finding that Qwest
e it control to Bmit its financial liability under the plan. Id az 6/, The

o remain in dispute over these issues,
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Qwest has modified its QPAP to reflect the Facilitator's recomme
developing language ant1c1patmo that the nine states participati
Proceeding would engage in a common review. Ex, /277, &

AT&T

AT&T objects to the control Qwest has retained over changes to the p
ijf}CL: to the hmlted scope of changes to the p}an *17& Ti;amfr m‘s:

state Commission, not Qwest, the demsmn of whether to mgt}\e 1
Id ar 33. AT&T recommends the Commission adopt the lanzuage §
of the proposed CPAP which would allow parties to suggest more fundamentat
changes to the plan, but only to address exigent circumstances. /4 Fi
objects 1o findings in the Report comparing the Texas plan and the Q é:
the Texas plan provides for mutual agreement of the parties before

to the plan. Id ar 34,

WorldCom

Fap WorldCom opposes the requirement that Qwest agree before any ¢
' made to the plan and opposes the limited scope r_rf he six-tnonth revi
Comments at 22. WorldCom requests the Commission include fanguag
sirnilar to that in the Texas or Colorado plans. Jd ar 22.23.

anpes can be

Public Counsel

#4l Public Counsel objects to the Report's conclusion that {hwest st 1
changes to the QPAP in order to limit Qwest's financial exposute P
Comments at 12. Public Counsel argues that to deter anti-com

to create appropriate incentives, the QPAP should provide the Cor
authority to make changes. Id ar 12-13. Public Connsel strongly
modifying the QPAP to reflect that the Commission should re
modify the QPAP. Id

Qwest

Qwest asserts that the Commission lacks authority to impose the P 4
therefore does not have any authority to subsequently modify it. (2

30. Qwest has challenged the Colorado and Utsh pian proposals givin
Commission authority to unilaterally amend the plan on the gmﬁﬁﬁ that{
prohibited by state or federal law. Id at 29. Qwest insists that ite pror ;
the Facilitator’s recommendations are no different on this poim Ll'*“m e phan
approved in Texas. Id. at 31. Qwest states that “the FCC has

Lav)




147

148

DOCKET NOS. UT-003022 and UT-003040

QPAP to allow the Commission authority to determine whether
made to the QPAP. Qwest must amend 'z'ectimz 16.1 of the
shall not be made without Qwest's agreement,” and &dd the fol
Commission considers such changes through the six-man
what set of changes should be embodied in an amended $
effectuate these changes.”

b. Scope of Changes to the QPAP

With respect to the question of the scope of six-month revigws, we
Qwest, the CLECs, or the Comumnission has &n}? ﬁiij:! ?i?@ﬁﬁi;

it would be unreasonabla to prec}mﬁe or hrmi :*‘sé C‘c;m
issues that may arise in the course of operatios of 'ft"ix
Commission is concemned that the six-mionth reviey
relitigating the essential terms of the plan. We be

exist. In addition, the Commission itself may ids
modify section 16.1 to include the following language:
may suggest more fundamental changes to the

hlghly ex1gent the suggestion shall either be dectined or deferrad us
YCVIEW.

c. Multi-state Review Process

the efficiencies and administrative convenience that joint re
states. However, we are not pr»eparcd 10 enrﬂmi’t ﬁum

from Tier 1 and Tier 2 paymcnts prﬁpﬂs&:d in !hf.t QF‘;Q -

Public Service Commission of Wyoming Docket No. 70065 T A0
2001) Wyoming QPAP Order; In the Matter of the Irreestip
Compliance with Section 271 of the Teleeommunicdsions

Performance Assurance Plan and Requent for Comment

Commission Utility Diviston Docket ¥o. D2000.5.70 ﬁ“&f:zr &3
Report).
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entana and Wyoming orders, the multi-state review process
2t We believe it is this Commission’s responsibility to
that need 1o be made, to ensure the effectiveness of the QPAP,
putes that may arise from its operation. F urther, the ROC TAG
¢ & post-271, long-term PID administration and TevView process.
it and see how this process evolves before agreeing to a specific
progess for the six-month and biennial reviews, We therefore will
% On participation in any multi-state six-month review or biennial
il o later date. We will determine, and advise the parties of our

he process for the six-month review no later than 60 days after

- gpplication for section 271 authority.

sections 16.1 and 16.2 to refer only to this Commission. Similar to
ision made in Montana, Qwest must include new language

i the QPAP prohibits the Commission from joining a multi-
et P AP reviews and developing a process whereby the multi-
save the authority to act on the Commission’s behalf.*” Qwest

> language in section 16.1 concerning the use of an arbitrator to
mmiission will conduct the six-month review process and
ween the parties.

2 14 Bench Reguest No, 39

st No. 39, we asked Qwest for the basis of underlying language in

it finits the reclassification of the payment level for measures during a

e 10 whether the actual volume of data points was less or greater than
I response, Qhwest explained that the intent of the language was to

16 change the low, medium, or high designation of a performance

- mEasure tumis out to be of greater or lesser importance than expected.

spree that pavment levels for meastres may need to be adjusted during

However, we are concerned that relying solely on the volume of

-that determination may unduly limit the scope of review. Causes may

% 10 payment levels that are not related to the velume of data points.
volume of data points for a measure may tumn out to be as expected,

erance for the measure may not. In such a case, if volume were a

“ormmission would niot be able to refocus incentives in the six-month

¢ iew focus were warranted. Qwest must, therefore, remove the

« valume of data points from section 16.1.

L

& Orider, $L3; Montang Preliminary QPAP Report at 35,

reivigry CFPAF Beporr at 35,
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2. The Special Fund - Use of Tier 1 and Tier 2 Payments for Rey

The original QPAP prowdes for payment 1o the siste in i
to-be used for any purpose “that relates to the Q
determined by the State Commission.” 2
payments will be placed in a state fund determine
General Fund if the Commission is riot authosized ¢

The Report recommends certairn changes to the b
state power over the use of the pavments. Repart &
recornmends that one-third of Tier 2 pa‘rmcmi and 5
of Tier 1 payments should be placed into & specia? fis
state six-month reviews, biennial reviews, audits, and
ar 42.

Qwest has modified the QPAP to include thi:
Under QPAP section 11.3, the Special Fund
account established by Qwe it. Any Tier | pay
during a two-year period would be retumned to €
that Tier 1 and Tier 2 funds are not sufficient, ¢ £
Special Fund. Id, §71.3.3.

AT&T

AT&T disagrees with the creation of & funding &
no party made such a proposal during the p
Noting that CLECs already pay state taves,
AT&T believes that only Tier  funds shog
the QPAP. Id

WorldCom

WorldCom asks the Commission to refest a mmﬁr"ﬁ e
CLEC Tier 1 payments to suppor state com
at 7-8. WorldCom argues that CLEC paym
CLECs when Qwest provides poor wholesale
recommendation in the Report to divert & par

injury.” Jd

Joint CLECs

The Joint CLECs oppose the use of Tier i fng},}g m
QPAP, noting the lack of legal or evidentiary s

Comments at 40-41. In addition, the Joint €
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special Fund or to the QPAP’s administration. The Joint CLECs
3 acxs any fundamental faimess or pretense of neutrality or ;

I. The Joint CLECs stated in hearing that since the
weated what it anticipates doing in the six-month review or

estion of funding is better left for a future proceeding, Tr.

i

- Public Counsel recommends thar Tier 2 funds be used to cover the costs of auditing
A ; g

competitive provisions of the Act as well as consumer -
Public Counsel Comments at 15

vat it supports coramon administrative efforts, and that contributions
ust be consistent across the board if a collaborative approach is to wo;

Yar 16-17. Qwest further argues that the Tier | payment contribution:
spproprate, a8 CLECs will benefit from the collaborative approach. J4

v pecific multi-state process.at:
ssue of our participation in any multi-state process unti]
'west's application for section 271 authority. Similarly, we
‘hether to contribute a portion of Tier 2 funds to a Special

el 18 vequire Qwest to contribute any funds, including a portion of
funds, 1o the Special Fund unti] we determine our participation -
dte process. Any later decision to use Tier | funds will apply on a

u¥ deeiston concerning participation in multi-state processes, we
o modify the QPAP to include language stating that nothing in the
ihits the Commission from directing the establishment of an j dentified
other fund, and or contsibuting a portion of Tier 2 funds to the
rpose of funding a multi-state process to review and audit the

s whether we will participate in any multi-state process, Qwest
0% 7.5 of the QPAP to reflect that Qwest must maintain an
¥ account and deposit any payments of Tier 2 funds for Washington

QPAP, and that any remaining funds =
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State into that account
our decision whether 1o ¢

¥

F. SELF-EXEC

Section 13 of the QPAP 4
tor implementation of the
hab]lmes under th ﬂ‘? *sf’; z;:

mahmg pa& ments, such
also discuss other W‘E‘ﬁ? g
and appeal, such as the m
ratepayers.

1. Implementation of the €
The parties dispute & sever
effective, when Qwe
QPAP should cease to be ¢
comments and did not 4

a. Effective Date of QF:

Section 13.1 of the QPP
receives section 271 authorie
recommends adopting this
requires Qwest to file mo
between (}ﬁmber ’?{24’%‘2‘ ‘

AT&ET

Although AT&T advo
effective immcdiﬁiﬁiy
hecnme fznfmm’ﬂ z

* Qwest began filing ¢
would havﬂ been made ?&
the record as Exhibi |
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Discussion and Decision

Similar to the Facili’fam'
the plan become etret‘m

approval, the six-month review would 3
application to the FCC and the ¢

all evidence of Qwest's pre-applic:
providing such information is &
application and receiving section 271
recormendation that the plan should becorns
Qwest section 271 reliaf for the stare o5y
Examniner’s reasoning is also compelf
resources to conduct a six-fronth revi
the FCC on Qwest's application.

b. Memory of Payments st Effective Date

Sections 14.1 and 14.2 of the (PAP &
file reports of its menthly perfarmance w

that the QPAP provides that Qwest must e moml
performance, sorne CLECs argue that (Ywest
escalated level once the QPAF becotme
proposal that the QPAP should include & “me
effective date. Report ar 75. The parties contin
should begin at an escalated level when the 0P,

AT&T

AT&T argues that the slate should not be wised ¢

QPAP, ignoring Qwest’s past poor pe o ;
its arguments concerning the t il
disincentive to performing well prior fo obiair

Covad

Covad argues that the payments, ar “penaltic
Covad Opening Brigf at 8 Covad asssrts that ¢
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ments would have been in effect, that Qwest should begin

13 smory of payments on the effective date for the same
an immediate effective date. QOwest Rebuttal ar 36; see also Reply
wparation in Support of its Performance Assurance Plan ar 44.

Payment levels should start

er the QPAP becomes effective. The reasons the CLECs

g payments to begin at escalated levels are (1) to create

ive for Qawest to perform better, (2) to create a more open local
compensate CLECs. As we have discussed above, Qwest’s

sias nisck payment levels are currently available to the

fas o the FCC. We do not believe the threat of escalated

‘e date will significantly increase Qwest’s incentive to comply

f Qwest wants section 271 authority from the FCC,it -

enis. I
) Teagan that (waest bas sufficient incentive to perform well now.

- Termination of GPAY it Qwest Exits Long Distance Market

 provides that the plan will be rescinded immediately if
#rl market. Ex. 1217, The Report recommends adopting this
. 2od allowing Qwest to terminate the QPAP when it exits the
Report ot 75. The parties remain in dispute about whether the- f
man effective if Qwest exits the long distance market. gy

‘object i the Facilitator's recommendation, arguing that the QPAP
whotesale service quality rules and remedies in Washington, Joint -
at 42. The Joint CLECs note that the Commission has not adopted
shousing 16 look first to this proceeding for wholesale service quality

ECs are concerned that, in the absence of rules adopted by the
- will have no remedy for anti-competitive behavior by Qwest if -
¢ distance market and focuses its efforts solely on the local :
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Discussion and Deei

We share the Joint (i
QPAP were to automat
proposed Colorado plar
payments to individual {
CPAP, Section 18. 1. ¥
appropriate and require {Jwe

this issue. This will alfow 3

The QPAP requires (]
performance. The ve
included an exception
of action. See Ex. 1208
13.6 to further limit b
remedies to any addi
32.

foll ’«'-Viﬁg:

By electing remedie
on a contractual the
theory of liability {ine
the extent such réac
theory of Lability |
theory, or cause of avih

AT&T first objects 1o the Facilbal
damages plan that is intended o reph
citing Report at 28. AT&T stre
contract between conungrc
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s that QP AP remedies should not be the exclusive remedy.

£ 19 AT&T strenuously objects to the Facilitator's
on ’i} 6 ;i{T&T Comments at 17 AT&T asserts that the

i preciude a CLEC from receiving any remedy in an anti-
wdder” K oar 18.

ssion adopt section 16.6 of the CPAP. That section
: “remedies, but allows CLECs to seek additional remedies
, mﬁ tmimmamd by the QPAP by seeking permission through
itton process to proceed with the action. Section 16.6 of the CPAP

1508 f-i-'fig centract damages that ﬂow from an alleged
{ an area specifically measured and regulated by the

it first sesk permission through the Dispute Resolution

i section 17 to pmceed with the action. Ttus per:rmssmn

87 by

iress the extent of the competitive harm. If CLEC can make
g, it shall be permitted to proceed with the action.

lusive election of remedies provision is inequitable, and that
1k suie Ty ‘aéémanai contract damages to protect themselves

%ﬁ%zzn}ii .at lm-, or { b) those ava1lable under the QPAP and other
by the QPAP” WorldCom and AT&T Comments on Qwest's




g
o
O

190

191

192

DOCKET NOS. UT-003022 and UT-003040

WorldCom

During the Multi-state Proceeding, WorldUom ¢
sections 13.5 and 13.6 that preciudes payment of do
acts. WorldCom Opening Brief of WorldCom, Inc. R
Proposed Performance Assurance Plon at 13 sz aiss
notes that it does not abject to precluding double recover
is too vague a term. Jd.

v, it b

As noted above, WorldCom and AT&T proposed alternative 1
QPAP section 13.6. WorldCom and AT&T Joint Comm

Covad

Covad objects to anry provision in the QPAF, i
may preclude “CLECs from exercising their
action, with attendant remedies.” Covad Op
objects to provisions that would limit “CLE
rernedies that supplement the PAP, state faw reguls

enforcement action under Section 27 Hd}6), or anv a3
or state consumer protection remedies.”

Joint CLECs

Further, the Joint CLECs oppose that portion ot U
modification. Id. at 37. Specifically, the Joint C
payments the exclusive remedy would deny CLEC
remnedies for harm caused by certain performance
under the QPAP, e.g., EELS and canceled orders. .
recommend that the Commission modify the QPAP 1o altg
QPAP as a whole, without waiving theit rights to seek &
caused by Qwest’s violation of contractual or statutory requirements.

west

Qwest asserts that the Facilitator’s proposed language atfoves CLI
contractual remedies, but, in conjunction with the off:
13.6, precludes a CLEC from obtaining a double re
Qwest agrees with the Facilitator that allowing CLECs to
is “substantially unbalanced.” Id. ar 13, guoting Reportat ii.
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the parties” arguments, pleadings, and the proposed QPAP and
il thie CLECs that the modifications proposed in the Report to

»mot acceptable. The Report finds that portions of sections 13.5
ory and then eliminates any alternative remedies for
AP section 13.5 and CPAP section 16.4 are similar in that
¢ {0 pursue other non-contractual legal and non-contractual
and remedies, in addition to obtaining payments under the QPAP,
ast to CPAP section: 16.6, QPAP section 13.6, as modified by the
. and inequitably, limits the alternative remedies available to
ed by the Joint CLECs, there are certain matters not yet covered
ients which could lead to severe inequities if QPAP payments were'the =

yaifable,

roposed election of remedies language is clear and

se find the language in section 16.6 of the proposed CPAP to

xphicit about the types of alternative remedies available to CLECs, and-

- needless or protracted litigation about what remedies are

hie procedural exception in the CPAP is appropriate, given
2west will perform or behave in the face of CLECs seeking

¥est must strike the fast sentence in QPAP section 13.6, as shownin
4 st add the election of remedies language proposed by AT&T -
. and include & portion of section 16.6 of the CPAP as shown below.

PAP conttins a comprehensive set of performance measurements,
ieal mtethodelogies, and payment mechanisms that are designed to \
ogether, and only together as an integrated whole. To elect the PAP;
ust adopt the PAP in its entirety, in its interconnection agreement -
st. A CLEC may elect either: (a) the remedies otherwise availableat

hose available under the QPAP and other remedies as limited by~~~

1.1 Befove CLEC shall be able to file an action seeking contract
ges that flow from an alleged failure to perform in an area
oifically measured and regulated by the CPAP, CLEC must first
eck permission through the Dispute Resolution Process set forth in -
section 5.1%8 o proceed with the action. This permission shall be
granted only if CLEC can present a reasonable theory of damages for
the sion-conforming performance at issue and evidence of real world
economic harm thai, as applied over the preceding six months,
establishes that the actual payments collected for non-conforming
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performance in the relevant area do not addre
compefitive harm. If CLEC can muake this
permitted to procesd with the action.

3. Offsetting Remedies

As originally filed in the Multi-state Procesding, QPAP sect
itself to offset any award “for the same or analogous wholes
by this PAP.” Ex. 1200, A#1. i. The Facilitator modified see
an offset should be made, and to preclude an offset for
third-party damage to property or personal injury. Report gt 38 § :
Facilitator did not modify language allowing Qwest the right o ms&a the offser
ar 33.

ATET

R

ATE&T argues that section 13.7 as origirelly drafted, and modi
gives Qwest unilateral control over offsets. AT&T Communiy ut Eﬁf
object to the concept of offsets. Tr. 6102-3. AT&T ixconcemed th j
Qwest the nght to offset subg ect to the dlsputt: rescﬂmmﬁ pmﬁﬁm inthe 5GA

the provision is contrary to the FCC’s criteria f‘m rwmmtg 1
plan. Id AT&T argues that the Texas plan and proposed CPAF both ¢
to offse:t an award to the fmc‘ier of 'faat Whethéz“ ﬁ 'im & Simffz rEguaten

Ianguage in thc Texas p}an CPAP or Utah Staff Rt:pﬁﬁ mllatz*‘tg 1o ﬂﬁﬁ&‘:iﬁ &*?;
Comments at 21-22.

WorldCom

WorldCem asserts that Qwest improperly inserted 4 sentence into QPFAP ¢
concerning offsets of portions of damages allowed by non-cemtractual ihe
liability that are not also recoverable under contractual theories of hability
WorldCom and AT&T Joint Comments at 2. WorldCom requests the €
order Qwest to remove the sentence, as the Facilitator did not recommen
addition. Id.

Covad

Like AT&T, Covad objects to any unilateral right of Grwest fo offse an aws
to a CLEC. Covad Opening Briefat 42. Covad is concerned that a Qwest righ
offset would effectively deny a CLEC the right to pursue ajiernative logal remedies,
Id ar 43,
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attow for mfﬁ‘&ts 3}:3‘ at 34 The Jomt CLECS request that the Cormmsswn
sat 10 rerove section 13.7 from the QPAP, or in the altemative, modify the
prectude Qwest From unilaterally making the offset. Id at 36.

I I t}m *ﬂ zxi‘t?mtata Pmeeedmg, Qwest argued thdt any paymcnt o*ffset

u‘ié ttac: handled through the dispute resolution process or arbitrated. Brief
ition in Support of its Performance 4ssurance Plan at 70, n.230.

slso expressed the concern that a court may not interpret the QPAP in the same

slatory commission, and that it, therefore, wishes to retain control

“m@:i for ;)mvy:}% w%f»f:x:&‘.utmg payments for poor performance and to
55 and protracted litigation. Giving Qwest the right to determine whether
the amount of offset may add another level of litigation when the offset
eszed within s single case, be it before a court or regulatory

fort. ‘We find that the languape in section 16.7 of the proposed CPAP

tely sddresses the issue. Qwest must modify QPAP section 13.7 to

B the language in section 16.7 of the proposed CPAP and delete the last
wenee of section 13,7 as requested by WorldCom.

4, Forer Majeure Lasguage

13.3 of the QPAP pmvxdes a set of circumstances that would excuse Qwest
“g T*er 1 and Tier 2 payvments. As described in the Report, the CLECs

or of issues with Qwest’s proposed language concerning force majeure

sort at 36-38. The Report recommended referencing SGAT section 5.7

34 I"@:ﬁ force majeure events, allowing state commissions to resolve disputes

5t majeurs events, and adding language proposed by AT&T to further define

she sepnection bevween the force majeure event and Qwest's performance,
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determining that such events applied to benchmark, but not parity measurements. i
at 39-40.

Qwest modified its QPAP 1o incorporate the Report’s recommendations, but failed to
delete language referring to parity measurements. Ex. 12/ 7; Owest Response to

AT&T and WorldCom's Comments on Qwest's Response (o Bench Regitest No. 37 at
2 (Qwest Response re: Bench Request No. 37). -

AT&T/WorldCom

AT&T and WorldCom filed comments noting that Qwest included AT&T s force
majeure language as required by the Facilitator, but inappropriately included 4
teference to parity measures in the last sentence of section. 133, AT&T and
WorldCom Joint Comments at 2-3.

Public Counsel

Public Counsel agrees with the Report’s recommettdation that Qwest providenotice
of a force majeure event within 72 hours of Tearning of't wit. Public Counsel
Comments at 14. However, Public Counsel requests that:the Commission requite:
Dwest to modify section 13.3 to provide (1) that the Commission: at
determines whether a request for waiver of payment-obligations should begran
and (2) that Qwest must file any waiver request with the Comimission “no k
the last business day of the mornth after the month in which payments are being
disputed.” 1d.

(west does not respond to Public Counsel's request to modify section 13.3, Q
initially agreed with AT&T and WorldCom that the reference to-parity measures
thie end of section 13.3 in the red-lined QPAP should be deleted. Qwest Respo
Bench Request No. 37 at 2. Qwest later asserted that the reference to the-tertt
“sarity” in the last sentence of section 13.3 in Exhibit 1217 is correct and should it
be stricker.  Supplement to Qwest's Response to AT&T and WorldCom's Comment;
on Owest’s Response to Bench Request No. 37 at 1-2, Qwestasserts that the senten:
4t issue applies not just to force majeures events, but also to-other excusing eveats;
and that the reference is appropriate and should remain in the QPAP. Id

Tiiscussion and Decision

We find Public Counsel’s request to be reasonable. The Facilitator niotes that Q)
agreed during the Multi-state Proceeding that state commiissions were the appto
£ntity to resolve disputes over requests for waivers. Report ar 39, Qwest must
modify section 13.3 to reflect Public Counsel’s requests.
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AT&T points out several inconsistencies between the QPAP and the SGAT, no tably

iy
§J1

y the reference to parity In section 13.3 of the QPAP, we note, as did Qwest, that: .
§ ;zzz:;gﬂ‘seé* language for the force majeure section does include a reference to
See Ex. 1225 ar 12. However, we also find the Facilitator’s arguments

= ;p stiasive that * pant} requlres that parity measures may not be subject to force
fma;‘emw payment ﬁxcius:ons Report at 40, Qwest must strike the reference to
“parity™ in the last sentence of section 13.3 of the QPAP.

. Does QPAP or SGAT Language Prevail

stsz intends to incorporate the QPAP into the SGAT as Exhibit K to the SGAT.
Comments ar 4. Several parties raised concem that incorporating the
P intothe SGAT creates a question as to which document prevails over the

whete the SGAT requires Qwest to pay penalties or compensate the CLEC for failure
to-take some act, and the QPAP, which limits CLEC remedies and requxre° that
CLECs elect remedies. AT&T Comments at 43-44; Tr. 6140-41.

(Jwwest asserts that to the extent the SGAT and the QPAP both provide for a payment 3

o & CLEC for failure to perform, the CLEC must elect remedies between the SGAT
and GPAP. Tr. 6144. Qwest also asserts that there should not be conflicts bet‘wncn;_ :
the BGAT and QPAP. Tr. 6146.

Discussion and Decision

The BGAT sets forth Qwest’s and the CLEC’s obligations to each other when |
interconnesting their networks to provide intraLATA service. The QPAP is a setof -
serformance nieasurements and agreed-to payments for Qwest’s failure to meet tho
mieasurements. Understandably, the CLECs who have negotiated certain languag
the SGAT argue that the SGAT should prevail, or at least that inconsistencies:shou
be addressed before the QPAP goes into effect. As the QPAP is being incorporated .~
into the SGAT, it ought to conform to the SGAT, not trump the SGAT. The terms of

the SGAT should prevail in any conflict between the QPAP and the SGAT.

Ini response to the Commission’s question as to whether the QPAP is consistent with
existing provisions in the Washington SGAT and interconnection agreements, AT&] v
WorldCom, and other parties noted several inconsistencies, but had not completed

their review. During the oral argument, the administrative law judge acknowledgc:d‘_
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{ the Commission would establish a process to determine compliance between the
\P and the Facilitator’s Report. Tr. 6243. Given that the parties do not yet know
iT1here is conflict between the SGAT and the QPAP, we believe it will be recessary
1 also determine consistency with the SGAT at the same time.

& Payment Method

Seetion 11.2 of the QPAP provides for payments to CLECs to be made by bill credit
¥ than cash or check. The Report found Qwest’s proposal a]ppmpnate stating.
that CLEC arguments about the administrative convenience of requiring the
equivalent of cash were not persuasive. Report at 76.

stldCom opposes the Facilitator’s decision, referring to the Colorado Hearing
weminer's decision which found that bill credits are more diffieult to administ
cash equivalent paymernits and noted several circumstances vhere Qwest wou .
¢d to make cash payments anyway, despitethe useo I%Créditmemﬁd; S
am Comments at 26-27, WorldCom asks the Commission to-require
’-vaaynmms to CLECs under the QPAP in the form of cash rathier than bill credit. 44

Covad

i et

Covad asserts that using bill credits will create serious administrative difficulties for E L
(*LUECs and will likely delay the CLECs’ ability to use the payment because the
payment will become entangled with other billing issues. Covad Opening Brief at 2 6.

Public Counsel

Pubilic Counsel asserts that the use of bill credits may result in additional disputes
yelated to billing issues which would be counterproductive for all parties and’ contrary
1o the goal of having a PAP that is self-executing. Public Counsel Comments at 17.
Public Counsel recommends the Commission adopt the Colorado approach of - ,
providing for cash payments to CLECs, but allowing Qwest to credit the payments for
isills that are more than 90 days past due. Id. :

m* s are rssued is nof at all confusmg Qwest Reburtal at 37-38 Qwest is: also
€ wed with its growing accounts-receivable from CLECs and believes cash
pavments would be tantamount © providing CLECs unjustified cash subsidies. Id.
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. Discussion and Decision

- cash paymients to CLEC with a bill credit applied against any non-disputed cnarges
- -that dre more than 90 days past due.”

7. Recovery of Pavment From-Ratepayers

Iam.gnaue prohibxtmg Qwest ‘mm recovenng m rates: from 1ts regulatad ratepayem th

4 étzhe and federal case law already precludes a BOC from recovering plan payments
- rates. Reportar 86,

- ATET

'FCC and state commissions didnot need guidance in the QPAP on this issue. 47&7

We are persuaded that the Colorado Hearing Examiner’s approach to the form of
it prm 1des the appropnate balance between the competmo posmons of the ,

g wmch states “AH payments shall be in cash Qwest shall be able to, 0

During the Multi-state Proceeding, AT&T requested-that the QPAP include specific '

brmance Assurance Piar ar 29 The Fac111tator recommended agamst‘-
such: ;’-.prﬂvmon, agreeing with Qwest: that such a provision is unnecessary,

in comments filed with the Commission, AT&T disagreed with the Facilitator that the
Comments at 42. AT&T urges the-Commission toinclude speeific language
precluding Qwest from recovering QPAP payments in its revenue requirement, or-
from wholesale customers. Id

Public Counsel

Public Counsel requests the Commission include a provision stating that Qwestmay
notrecover QPAP payments in rates from its retail or wholesale customers. Public -
Courisel Comments at 15-16.

{hwest

Qwest argues that the QPAP’s function is not a state ratemaking document. Further, o
Cywest argues that a provision concerning recovery in rates is not necessary as the
FCC has prohibited BOCs to seek such recovery in rates. Qwest Rebuttal at 40.
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ior and Decision

tapt the Report’s recommendation that there is no need to include a provision in
\F precluding Qwest from recovering QPAP payments in rates. To the extent
% state and federal case law addressing the issue, we believe that is sufficient to
1 Qwest’s behavior and provide this Commission with guidance in the event a
fuestion should arise about Qwest's actions.

8. Recaloulation of Payments

Upon the CLECSs” request, the Report recommends that Qwest retain records of the
i

commends a QPAP provision that would allow payments to be

loulated retroactively for a three-year period. Jd As recommended in the Report,
modified its QPAP to include section 14.4, which allows Qwest to recalculate

payments made under the QPAP for up to three preceding years. Ex. 1277,

i Beneh Request No. 40, the Commission asked Qwest whether other state plans
contained a similar section and why Qwest believes the section should be included in:
i QPAP. Qwest responded that this section is unique to the QPAP, and that the
acilitator directed Qwest to add the language. Ex. 1287,

The FCC requires that performance plans have a self-executing mechanism that does
not open the door unreasonably to litigation and appeal.®® We are concerned that the

tanguage in this section is too vague. The section does not state whether the
recaleulation would take place as a result of any exclusion permitted under section
3.3,

5, or for some other reason, such as Qwest discovering it has somehow been
alculating payments incorrectly over a several-year period, or as a result of an audit
under section 15 of the QPAP.

We concur with the Facilitator that the QPAP should include a retention period,
Howewer, the vagueness of the section detracts from the certainty that this plan is
supposed to provide to the parties. If Qwest or any party believes there is a problem
with # calculation, such concems should be raised and dealt with by the Commissiori
cantemporaneously, Qwest must strike the first three sentences in section 14.4, and
replace them with the following: “Qwest shall retain for a three-year period
{measured from the monthly payment due date) sufficient records to demonstrate
fully the basis of its calculations for making payments under this PAP.”

* Bell Atlantic New York, §433.

ng performance and payment data for a three-year period. Report at 83. The )
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G. ASSURANCES OF REPORTED DATA’S ACCURACY
1. Multi-state Audits/Investigations

230 The audit program in the QPAP is intended to provide “sufficient assurance that a
high level of confidence can be placed in the performance results that Qwest
measures -~ results that will drive QPAP payments and will serve as a primary basis
for [commission] oversight of wholesale performance.” Report at 78-79. The :
Facilitator found that the audit program in Qwest’s original QPAP was not sufficient,
as it (1) made it difficult to track significant changes in the systems, methods, and .
activities by which Qwest measures performance, (2) did not provide assurances for
tracking data accuracy into the future, and (3) allowed Qwest too much control over
the program of auditing its-own system of performance measurement. Id at 79,

23t - TheReport recomnmended a multi-state process for audits, neting that there wouls :
. substantial commonality among issues; and that Qwest would face sipnificant costs if
all 14 states in its region were to conductindividual audits. /d ar 79. The Report
also recognized that states will need to retain the ability to conduet their own auditsto
meet the particular needs and circumstances of the state. Id

23z The Report proposes an audit approach that allows for both pre-planned and as-
needed testing of Qwest’s measurement program. Id at 80. The Report expresses
concern that the audit program focus on particular performance measurements that
appear to be unstable or of particular risk. /d Finally, the Report recommends that
the states jointly retain an independent auditor for a two-year period to conduct the -
audit, and assess the need for individual audits requested by individual CLECs. Jd.
at 81. The Report recomrmends use of Tier 2 funds to support audit costs, as well as a
portion of Tier 1 escalated payments should the Tier 2 funds prove insufficient. Jd. at

82.
233 (ywest has mudified the QPAP consistent with the Facilitator’s recommendations.

The red-lined QPAP provides for a two-year audit cycle and a “detailed audit plan
developed by an independent auditor retained for a two-year period.” Ex. 1217,
§15.1. The QPAP identifies the scope of the audit plan as “identifying specific
performance measurements to be audited, the specific tests to be conducted, and
entity to conduct them,” with specific attention to “higher risk areas identified in the
QS8 report.” Id, §15.1.2.

The QPAP proposes that 2 committee of Commissioners from different states would
have oversight over the auditor’s activities, and would resolve disputes arising from
the audit. Id, §615.1.1, 15.1.4. The QPAP requires Qwest to report any changes it
makes to management processes to ensure the propriety of the changes, Id, §735,2.
Any disagreements between Qwest and CLECs about accuracy or integrity of data
will be referred to the auditor. /d, §75.3. CLECs may not request an audit after three

o)
ki,
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years have elapsed from the payment date. Jd. The audit program eXpenses e &
paid first from Tier 2 payments to the “Special Fund,” and then one-half fom Tier 1
funds in the Special Fund, and one-half by Qwest. Id., §13.4.

Qwest made no changes to section 15.5 of the QPAP which addresses investigations
by Qwest into whether CLECs were responsible for Tier 2 misses.

The participating CLECs did not comment on the multi-state audit and investi
process contemplated in the Report and red-lined QPAP, other than to ahject strongly
to the proposed use of Tier 1 funds for multi-state efforts. Their commenis are
discussed in more detail below concerning the Special Fund.

Public Counsel

Public Counsel objects to the Facilitator’s recommendation for a multi-state audit,
investigation and review process. Public Counsel argues that performance issuesnay
differ in each state, because CLECs use different modes of entry irs each siate, sac
state experiences different levels of competition, and that wholesale service quali
will also likely differ in each state. Public Counsel Contrients at 10. Public C
also objects to the “delegation of state regulatory authority to any unofficial, inforr
body.” Id. at 11. Public Counsel recommends that the Comsmission retain sole

ik
authority over reviews, audits, and monitoring of Qwest’s performance i
Washington under the QPAP. Id.

Qwest argues that the Commission recognized in its 17 Supplemental Order the
commonality of issues and the efficiencies that would be gained through & multi-state
review process. Qwest Rebuttal at 38-39. Qwest responds to Public Counsel’s
concerns of delegation of state authority by referring to statutory autherity in RCW
20.01.070 for the Commission to participate in joint hearings outside of the state af
Washington. Id at 39. Qwest recommends the Commission adopt the
recommendations in the Report for multi-state audit and investigation processes. .

Discussion and Decision

We concur in the Report’s findings that Qwest’s original proposed audii program in
section 15 of the QPAP is not sufficient to ensure a high level of confidence in the
performance results that Qwest measures. However, as we have discussed above
concerning the six-month review process and the creation of a Special Fund, we are
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net prepared to commit ourselves, at this time, 1o the specific multi-state review
process set forth in Qwest’s red-lined QPAP.

=t Censistent with our discussion above concerning Commission jurisdiction for

ued oversight over the QPAP, we believe it is the state’s responsibility to
evaluate any issues that may arise over performance results or performance measures,
iricluding changes in the way Qwest produces performance results. However, should
we determine that it is appropriate to join the efforts of other states in a multi-state
auditing or investigation process, we do not believe it is a delegation of state authority
to do so, given our statutory authority to engage in joint hearings outside of the state.
See RCW 80.01.070.

i We prefer to wait and see how the ROC-TAG process develops before agreeing to a
specific multi-state review process for an audit process. Therefore, we defer our
deciston on particijation in any multi-state audit process until a later date. To that
end, (Jwest must replace the language in sections 15.1 through 15.4 of the red-lined
QPAP, Exthibit 1217, with the following:

15.1 Any party may request that the Commission conduct an audit of
performance results or performance measures. The Commission will
determine, based upon requests and upon its own investigation,
which results and/or measures should be audited. The Commission
may, at its discretion, conduct audits through participation in a
collaborative process with other states.

152 The costs of auditing will be paid for from Tier 2 funds. If such
funds are insufficient, the Commission may require that a portion of
Tier | escalated payments be set aside for auditing programs.

153  Qwest must report to the Commission monthly any changes it makes
to the automated or manual processes used to produce performance
results including data collection, generation, and reporting. The
reports must include sufficient detail to enable the parties to
understand the scope and nature of the changes.

154 In the event of a dispute between Qwest and any CLEC regarding the-
accuracy or integrity of data collected, generated, and reported
pursuant to the QPAP, Qwest and the CLEC will first consult with
one another and attempt to resolve the dispute. If the issue is not
resolved within 45 days, either party may request that the
Conumission consider the matter.

Exd Further, we are concerned that section 15.5 of the QPAP is not clear as to who would
conduct the investigation and more importantly, who would make the determination
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Any party may petition the Commission to request that Qwest
investigate any consecutive Tier | miss or any second co
Tier 2 miss to determine the cause of the miss and to identify the
action needed in order to meet the standard set forth in ths
perfomlance measurements. Q’west wz"Il raepor’z Ihe n:f:u?r‘ f;rf fo‘

Tier 2 misses Qwest may petition thu C‘amm‘i‘;?siorz o reguest ths it
receive credit against future Tier 2 payments in an amourt @*qu i
the Tier 2 payments that should not have been made. Owest:
request that the relevant portion of subsequent Tier 2 payment
not be owed until any responsible CLEC problems are corescts
the purposes of this sub-section, Tier 1 performance meastreme
that have not been designated as Tier 2 will be aggregated anc
aggregate results wili be investigated pursuant to the terms of this
agteement.

2. Monthly Reports to Public Counsel

We find it appropriate that Public Counsel should receive copies of the monthiy
reports filed with the Commission. We note that the CPAP requires that Q) wat
provide such reports to the Colorado Office of Consumer Cosnsel. CPAP. Section
13.2. Qwest must modify section 14.2 of the QPAP as follows: “Qwest will alse
provide fo the Commission, and relevant parties upon reguest, & monthly report of
aggregate CLEC performance results . . ..”

VII. FINDINGS OF FACT

Having discussed above in detail the oral and documentary evidence received in thix
proceeding c‘o‘nccming all material matters, and having stated findings and
conclusions upon issues at impasse between the parties and the reasons and- ha“‘
those findings and conclusions, the Commission now makes and en 3
surnmary of those facts. Those portions of the preceding detailed discussion tha
findings pertaining to the ultimate findings stated below are incorporated irtothe
uitimate findings by reference.
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15.5. Any party may petition the Commission ro reguest that (3west
investigate any consecutive Tier 1 miss or any second con 1
Tier 2 miss to determine the cause of the miss and to identify the
action needed in order to meet the standard set forth in the ,
performance measurements. Qwest will report the results of i its
investigation to the Commission, and to the extent an invastiga
determines that a CLEC was responsible in whole or in ‘pzm 4
Tier 2 misses, Qwest may petition the Commiission to regquest &:f‘n
receive credit against future Tier 2 paymerits in an amount eg
the Tier 2 payments that should not have been made. (wesr mi
request that the relevant portion of subsequent Tier 2 pavmen
ot be owed until any responsible CLEC problems are corrects
the purposes of this sub-section, Tier 1 performance measurem
that have not been designated as Tier 2 will be aggregated an
aggregate results wili be investigated pursuant to the terms of this -
agreement.

2. Monthly Reports to Public Counsel

‘*?et:tio’ns 14.] and 14 2 of t‘he Q’PAP require Qwest to 'p‘ro'\ride m"ent}ii‘v 'mp'art’ﬂ‘ 1o

Commxsqmn Publ:c Counsel Comments at 13 see also Tr 6?29633@ ansi md
1ot respond to Public Counsel’s request.

We find it appropriate that Public Counsel should receive copies of the monthly
reports filed with the Commission. We note that the CPAP requires that Qw&s{
provide such reports to the Colorado Office of Consumer Counsel. CP4P. Samm*
13.2. Qwest must modify section 14.2 of the QPAP as follows: “Qwest will alss
provide fo the Commission, and relevant parties upon request, & mornthly report-of
aggregate CLEC performance results |,

VII. FINDINGS OF FACT

Having discussed above in detail the oral and documentary evidence received inihis
proceeding concemmg all material matters, and havmg stated findings and
coniclusions upon issues at impasse between the parties and the reasons and b
those findings and conclusions, the Commission now makes and enters the foll
surmmary of those facts. Those portions of the preceding detailed discussi state
findings pertaining to the ultimate findings stated below are incorporated into the
ultimate findings by reference.
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ertaining to the ultimate findings stated below are incorporated into the
indings by reference.

2 (17 Qwest Corporation, formerly U S WEST Communications, Inc., is a Bell
operating company (BOC) within the definition of 47 U.S.C. § 153(4)
providing local exchange telecommunications service to the public for
compensation within the state of Washington.

s 2 {Z¥  The Cormmission is an agency of the State of Washington vested by statute
with the authority to regulate the rates and conditions of service of
telecommuinications companies within the state, to verify the compliance of

Quest with the mquiremmts of section 271(c) of the Telecommunications Act

of 1996, and to review Qwest’s Statement of Generally Available Terms, or

SGAT, under section 252(f)(2) of the Act.

Jeg {3} Section 271 of the Act contains the general terms and conditions for BOC
=Ry Inte the mterL.ATA marker

Bogr
o)
['s3

s
F
et

Pursisant to-47 U.8.C. § 271(d)(2){B), before making any determination under
this section, the FCC is required to consult with the state commission of any
state thst is'the subject of a BOC s application under section 271 in order to
verify the compliance of the BOC with the requirements of section 271(e).

- %g ﬁw 3@‘: CLP Cs a.nd xhe states in deterrmmng whether the BOC has mct
in part, the public interest requirement of section 271(d)(3)(C).
25 Parsuant to 47 U.8.C§ 252(f)(2), BOCs must submit any statement of terms =~
mﬂ sonditions that ihe company offers within the state to the state commission
{7y
Q ot Mo, {E’T ~i3£}3t}4{3 'vmh its eva{uatmn of Qwest s compliance thh the
reguirernents of section 271(¢) in Docket No. UT-003022.
233 {2} '3, 2001, the Commission issued the 12 Supplemental Order in this

1z, directing the parties to participate in the Multi-state Proceeding for
 review of Qwest's Performance Assurance Plan, or QPAP.

164 sﬁm“zﬁ %}ezzrngs held on August 14-17 and August 27-29, 2002, in the Multi-
state Proceeding in Denver, Colorado, Qwest, a number of CLECs, and Public
ﬂﬁﬁmi smamﬁec} testimony, exhibits, and briefs to allow the Facilitator to.
evaluate the sufficienicy of Qwest’s Performance Assurance Plan.
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(10)

(12)

(15)

(16)

On Qctober 22, 2001, the Facilitator for the Multi-state Proceedis
Report on Qwest's Performance Assurance Plan. Consistent with
in the 12" Supplemental Order, the Facilitator’s Report is an initial or
Commission.

In preparation for hearings held before the Commission on Deceriber 18 and
19, 2001, in Olympia, Washington, Qwest, a number of CLECs, and Public
Counsel submitted written comments on the Facilitator's Report, as well as
responses to bench requests and questions, o allow the Commisston to
evaluate the sufficiency of Qwest's Performance Assurance Plan as modificd
by the Report.

The QPAP is intended to be a self-executing remedy plan to ensure Qwest's
continued compliance with the requirements of section 271 should the B¢
grant an application by Qwest to provide in-region, interLATA servive in
Washington state.

Qwest intends to incorporate the QPAP into the SGAT as Exhibit £, and ta
require CLECs with approved interconnection agreements to adopt the (JPAP
as a part of their agreement.

Under the QPAP, Qwest must make payments to individual CLECs {Tier |
payments) or the state (Tier 2 payments) if Qwest fails to meef certsin
performance standards. The standards are hased on performance
measurements that were defined by Performance indicator Definitions (P1Ds)
developed in the ROC 0SS collaborative.

The Colorado Commission has not approved a final performance assurance
plan. A hearing examiner has issued recommendations and proposed fi
plan, the CPAP, for consideration by the full Commission. The partizs hav
asked a Special Master to consider several issues before the full Commission
considers the plan as a whole.

The Staff of the Utah Department of Public Utilities medified the
recommendations in the Facilitator’s Report and issued its own
recommendations to the Utah Commission.

The record in this proceeding is replete with references to other state
performarnce assurance plans, finalized or in progress.

Section 12 of the QPAP establishes a revenue cap on total paymients of 16
percent of Qwest’s 1999 ARMIS Net Revenue, and allows the cap to increase
by as much as 8 percent, or decrease by as much as 6 percent, dependin 18554347
Qwest’s performance.
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fa i;s m meet a p&rmrmance standard for an mdwxdua] CLEC for
ive ﬁ'}ﬁ'ﬁhﬁ iﬁe pavment amount for the measure escalates each monthf '

v : ' 1Cs far substandard pertormance to the total number
S pﬁz&c&é hy the CLEC during the month for each qualifying produc:

-6 of the QPAP to show proposed payments relating:to

the provision of collocation,

12 :‘*zf the QPAP establishes caps on monthly and annual payments to
#; l’hl MS“w $&3{{:

sroposed QPAP does not include a carry-forward provision. Qwest
ded in section 12.3 of the QPAP the Facilitator’s proposal for
ng monthly payments to CLECs when the annual cap is reached.
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(30)

(1)

(32)

(35)

(36)

rules. Similarly, section 12.] of the QPAP provides that the
payments includes all payments made by Qwest for “the same 1
activity or omission . . . under any other contract, order or rule ™

The Report rejected the addition of new perfornnce measurements for g
access, canceled orders, cooperative testing, address due-date b
order inquiry time-outs, software release quality, test bed mRastrers
missing status notifiers, found that Qwest had already added certa;
management measures to the QPAP, and found that diagnostic mescures #
certain UNEs, ie., EELs, line sharing, and sub-loops, should be added
QPAP as soon as practicable.

Performance standards have ot been developed for EfLs subsloaps, and |
sharing because commercial experience with them has been tao

support a benchmark or parity standard. These UNEs are curre
as “diagnostic UNEs” or TRD (to be decided).

The Facilitator rejected a request by AT&T to assipn higher pavment sme
to high-value services.

faneg

Section 16 of the QPAP provides a process for amending tlie o
Frecoende

measurements in the plan at six-month intervals. Th
three changes to the proposed process, including the S¢
process, a multi-state review process, including fundi

of the continuing effectiveness of the QPAP,

Bench Request No. 39 asked Qwest to provide for the basis f uniderty
language in section 16.1 of the QPAP that limits the reclassification of
payment level for measures during a six-month review to whether the seegs
volume of data points was lesser or greater than anticipated.

Section 7.5 of the QPAP provides that Tier 2 payments 1o the state wilf be
placed in a state fund determined by the Commission or in the state General
Fund if the Commission is not authorized to receive such payments, and states
the purpose for using the funds,

Qwest added section 11.3 to the QPAP to include the Facilitator's |
recommendation to create a Special Fund comprised of one-third of Tier z
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s and one-fifth of the escalated portion of Tier 1 payments to suppoft
ost of multi-state six-month reviews, biennial reviews, audits, and QPAP
tration, ‘

3.1 of the QPAP provides that the plan becomes effective only when
eceives section 271 authority from the FCC for that state. The Report
crtimends adopting this section of the QPAP, and requires Qwest to file

v reports of performance and presumed payment levels between

t6.:2 ot the QPAP provides that the plan is rescinded immediately if
the interL ATA market. o

> QPAP requires CLECs to elect a remedy for poor
CLECs choose to receive payments under the QPAP, the -
PAP provides that those payments are in the form of liquidated damages, and-
that the remedies are exclusive. The Report requires Qwest to modify portions
of section 13.6 to further limit the exceptions, and to limit recovery undeér'non-
contractyal rémedies to any additional amount not recovered through QPAP

41}  As modified by the Facilitator, QPAP section 13.7 allows Qwest itself to offset
ey award for similar acts or omissions, and precludes an offset for payments: -
# to CLEC or third-party damage to property, or personal injury.

{42} Section 13.3 of the QPAP provides a set of circumstances that woul‘d-excufseﬂ-: L
Erwest from making Tier 1 and Tier 2 payments..

Section 11.2 of the QPAP provides for payments to CLECs to be made by'b ;
credit rather that cash or check. L

(443 Qwest modified its QPAP, as recommended in the Report, to include section.
144 which allows Qwest to recalculate payments made under the QPAP forup
to three preceding years. »

The Report modified the audit process in section 15 of the QPAP,
recommending a multi-state process for audits, and. proposing an audit
approach that would allow for both pre-planned and as-needed testing of
Ohwest's measurerent program. Qwest incorporated the Facilitator’s
recomenendations in section 15.

HEE {46}  Sections 14.1 and 14.2 of the QPAP require Qwest to provide monthly reportsfb;{-‘_
to CLECs and the Commission of Qwest’s performance for the measurements
set forth in the QPAP.
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VIII. CONCLUSIONS OF LAW

Having discussed above in detail all matters material to this deciston, and having
stated general findings and conclusions, the Commission now makes the fof ing
summary conclusions of law. Those portions of the preceding detailed discussio
that state conclusions pertaining to the ultimate decisions of the Commission are
incorporated by this reference.,

(1) The Washington Utilities and Transportation Commission has jurisdiction over
the subject matter of this proceeding and the parties to the proceeding.

(2)  The administrative process in the Multi-state Proceeding was not deficient, in
error, or compromised in any way. The Facilitator established a process ¢
provided an opportunity for the parties to be heard, for evidence to be gathered,
and for issues to be joined.

(3)  The FCC’s “zone of reasonableness” test is the most appropriste basis
determining whether Qwest’s proposed plan is sufficient to deter and enfarce
backsliding behavior. The Facilitator correctly stated in the Report the
prongs of the FCC’s zone of reasonableness test, but went too far in stating his
own “considerations” for review of Qwest’s QPAP and his comments en
increasing Qwest’s incentives.

(4)  Wereject the Facilitator’s statements on pages 5 and 6 of the Report,
beginning with the sentence: “The ultimate decision o the QPAP's
sufficiency, as the FCC addresses the matter, should be one that takes into
account the following considerations:”

(5)  The Commission has authority under state law and the Telecommurications
Act to require Qwest to act if it fails to perform such that it provides service
that is unfair, unreasonable or would stifle competition in the state.

(6)  While procedural faimess requires that the Commission begin with Qwenr's
proposed QPAP, it is appropriate for this Commission to consider the
provisions of other state plans to determine whether elements of Qwest’s
performance assurance plan are sufficient to deter and enforce backsliding
behavior in Washington state.

(7)  Given the FCC’s actions in approving performance assurance pians, and
Qwest’s current performance, there is no basis to modify the Facilitator’s
recommendations that Qwest’s payments to CLECs and the state under the
QPAP should be capped, or that 36 percent of Qwest’s ARMIS Net Revenie
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e

(19)
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should be put at risk for payment to CLECs for failure to meet designated
pertortnance standards

Using the most current ARMIS data provides a provides a meaningful and
significant incentive for Qwest by creating a better match between the relative
amount {west must place at risk and the prospective time period that the

P

AP will be in operation,

The Facilitator’s proposal for a flexible revenue cap may unnecessarily restrict
the Commission’s ability to review the operation of the QPAP. Qwest’s
original ptoposal to use a flat 36 percent cap is appropriate to calculate the
annual amount of revenue at risk of payment to CLECs.

Table 2 of the QPAP demonstrates that payments made to CLECs will be very
substantial at the sixth month of escalation. The threat of such payments
should create sufficient incentive for Qwest to meet the performance standards
fior measures contained in the plan, and thus, sufficient assurance for CLECs
that Qhwest will meet the standards,

Parity of service between CLECs and Qwest’s retail customers is key to the
advancemtent of local service competition. Qwest will not have sufficient
incentive to minimize any disparity in provisioning services between the retail
customers and CLECs unless Qwest removes the duration/severity, or 100
percent, cap from the performance measures in the QPAP calculated as
BVErAgEs Or means.

Neither Qwest’s nor the Facilitator’s proposals for when to trigger Tier 2
payments creates sufficient incentive for Qwest to perform. Qwest’s argument
that 3 time lag is necessary to correct continuing problems is doubtful, given
the military style testing in the ongoing OSS test based on the same
performance measures.

The Facilitator’s reference to payment escalation for Tier 2 payments is most
iikely to Table 5 which shows payments for per-measurement performance
measures that escalate as performance worsens.

WorldCom’s argument for modifying the critical Z values is not persuasive.

Payments made to uphold the integrity of the QPAP, such as late payment
penalties, should be excluded from the cap.

‘e monthly mock QPAP payment reports filed by Qwest shows there is litile
tikelithood that the monthly cap will be reached, and provides no basis for
including a carry-forward provision in the QPAP at this time.
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(17)  The Commission has independent authority to review Qwest’s overall servie
quality. The Commission will not relinquish its authority over service guality,
ner is it required to do so in approving the QPAP.

i (18) We assert our jurisdiction over intrastate special access services, consistent
with our decision in paragraph 28 of the Special Access Order, in the interest
of ensuring that intrastate services are free from discrirnination and barriers to
competitive entry.

el (197  The record in this proceeding establishes the need for Qwest to report its
monthly provisioning and repair intervals for special access circuits.

Ed iy {20) The QPAP must have sufficient measures in place that reflect a broad range of
carrier-to-carrier performance at the time Qwest enters the long distance
market, including measures for EELs, sub-loops, and line sharing.

e {21) An electronic order flow-through measure is important to a CLEC’s ability to
compete with Qwest.

(22) TParties should use the ROC process for requesting new PIDs to pursue the
development of new PIDs for inclusion in the QPAP.

Jis (23) Higher payment levels for high-value services create a more appropriate
incentive for Qwest to provide nendiscriminatory service.

RES {24) The Commission has authority under state and federal law to order Qweﬁf o
amend the QPAP during the six-month review process. In-addition, the FCC
stated in its Verizon Pennsylvania Order that it expects state commissions {o
play a prominent role in modifying and improving the performance metrics in
performance assurance plans.

3T (25) It would be unreasonable to preclude or limit the Commission’s authotity to.
examine issues that may arise in the course of operation of the plan, s neither
Qwest, the CLECs, nor the Commission has any experience, nor can they
predict, how the plan will work once it is in operation in Washington.

e (26) The scope of the six-month review should focus on fine-tuning the
performance metrics in the plan, allowing other plan elements to be re-
examined at the biennial review,

k88 (27y This Comrnission is responsible for considering any changes to the plan to
ensure the effectiveness of the QPAP and to resolve any disputes that may
arise from its operation in Washington. We are not prepared to comimit
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ourselves, at this tme, to the specific multi-state review process, or the Special
Fund proposal set forth in the Report or Qwest’s proposed plan.

{28) Relying solely on the volume of data points to determine whether payment
levels should be adjusted may unduly limit the Commission’s scope of review,
as there may be other reasons 1o change payment levels that are not related to. -
the volume of data poeints. o

{29) The requirement that Qwest provide monthly performance data and projected
QPAF payments to the Commission will provide a sufficient incentive for
Qwest to perform well prior to filing its application with the FCC and
receiving section 271 authority, and negates the need to make the QPAP ,
etfective upon state approval, or to require that payments should begin at an
escalated level on the effective date, v

{(30) CLECs may be without remedy if the QPAP were to automatically termirate
once Qwest leaves the long distance market. Section 18,11 of the CPAP
provides anappropriate alternative, allowing the plan to expire in six years L
alfowing payments to individual CLECs to continue subject to a review of their
necessity. S

{31) The recommendations in the Report to modify section 13.6 would severelyand
inequitably limit the alternative remedies available to CLECs. The language in -
section 16.6 of the CPAP is clear and explicit about the types of alternative: ..
temedies available to CLECS, and will likely avoid nieedless or protracted: - .
litigation about what remedies are available. In addition, the procedural o
exceptiorn: in the CPAP is appropriate, given that we do not know how Qwest-
will perform or behave in the face of CLECs seeking alternative remedies. ==

(32}  Allowing Qwest to determine whether to offset remedies and the amount of . :
offset is inappropriate, as it may add another level of litigation when the offset -
could be addressed within a single case, be it before a court or regulatory
commission. The language in section 16.7 of the CPAP appropriately
addresses the issue.

315 {33} Public Counsel’s request to modify section 13.3 to include a waiver processis’
reasonable.

i (34) The concept of parity requires that parity measurements not be subject to force -
majeure payment exclusions.

27 {35y The terms of the SGAT should prevail in any conflict between the QPAP and
the SGAT. The QPAP is being incorporated into the SGAT, and must
conform o, not trump, the SGAT.
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(36)  The Colorado Hearing Examiner’s approach to the form of payment provides
the appropriate balance among the competing positions of the parties, such t
Qwest will make cash equivalent QPAP payments to CLECS except when o
non-disputed CLEC payment to Qwest is more than 90 days past due,

{37) There is no need to include a provision in the QPAP precluding Qwest from
recovering QPAP payments in rates, because state and federal case Iaw are
sufficient to govern Qwest’s behavior and provide this Commission with
guidance.

(38) The QPAP should include a retention period, however, the language in seetion
14.4 of the QPAP is too vague and detracts from the certainty that this plan is
intended to provide.

(39) Qwest’s audit program in the QPAP, as originally proposed, is not sufficient to
ensure a high level of confidence in the performance results that Qwest
measures.

(40) Section 15.5 of the QPAP is not clear as to who would conduct an
~ investigation, and more importantly, who would make the determinstion
regarding CLEC responsibility, and only addresses investigation inte Tier
misses, but net Tier 1 misses.

(41) Itis appropriate for Public Counsel to receive copies of the monthly reports

filed with the Commissior.
IX, Order
THE COMMISSION ORDERS That Qwest must alter its proposed Performance

Assurance Plan consistent with the following orders, prerequisite to se ing &
CC“‘D

liance with the
requirements of section 271 should the FCC grant it authority to offer in-region,
interLATA service in Washington state:

(1)  Qwest must modify section 12 of the QPAP to incorporate a flat 36 percam
revenue cap, and to reflect the use of current ARMIS net revenue dat.

(2)  Qwest must modify section 6 of the QPAP to incorporate the Facilitatot's
recommendation for a six-month cap on Tier 1 escalation payments.
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{10}

Qwest musi remove the 100 percent cap from the performance measures
calculated as averages or means and contained in sections 8 and 9 of the
QPAP.

Qwest must clarify the language in the QPAP regarding the calculation of
misses for parity to specifically incorporate the term “parity value” so that:
there will be no confusion at a later date as to how the calculations are
performed.

Qwest must modify section 7.3 of the QPAP to require Tier 2 payments man) |
month that Qwest fails to meet the Tier 2 performance standards. T

Qwest must incorporate the Washington state collocation rule into the QPAP,
and exsure that the reference in the QPAP to CP-2 and CP-4 business rules is =
applicable only to matters not addressed in WAC 480-120-5 60. Qwestmust
also ensure that section 6.3 of the QPAP und section 8.4.1.10 of the SGAT are
consistent in applying the Washington rule. Ll

Qwest must revise section 12 to reflect that payments made to uphold the = .
integrity of the QPAP, such as late payment penalties, should be excluded:
the cap. s

Qwest must modify seéctions 13.8 and 12.1 of the QPAP to be consistent with =
the sections 11.2 and 16.8 of the CPAP, to allow the Commission to assess
penalties where necessary to address service quality issues, but allow Qwestto -
dispute any payments it believes are duplicate. SR

Qwest must begin filing monthly special access reports in Washington in the -
same month that Qwest begins special access reporting to the Colorade T
commission.

Qwest must provide payment opportunities in the QPAP for the set of
performance measures applicable to EELS, including OP-3, OP-4, OP-5, OP-6,
OP-15, MR-5, MR-6, MR-7 and MR-8, as the standards are determined and- = -
must not wait until a six-month review to do so. Qwest must also add the sub-
loop and line sharing standards to the QPAP as the ROC collaborative :
gsiablishes them.

Qwest must add an electronic flow-through measure to the QPAP in the Low
Tier T and High Tier 2 payment categories.

Qwest must amend the QPAP to include the payment table for high-value |
services proposed in Exhibit 1205 at page 12.
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Qwest must modify section 16.1 of the QPAP to strike “Changes %hazz o B
made without Qwest’s agreement,” and add the following: '
Commission considers such changes through the six-month process
determine what set of changes should be embodied in an amended SGAT
Qwest will file to effectuate these changes.”

Qwest must modify section 16.1 to include the following language: “Fartics or
the Commission may suggest more fundamental changes to- the plan; b
unless the suggestion is highly exigent, the suggestion shall either be dec
or deferred until the biennial review.”

tired

Qwest must revise section 16.1 and 16.2 of the QPAP to refer only to this
Comrnission. Qwest must include new language in that section prm iding that
nothing in the QPAP prohibits the Commission from joining & multi-state
effort to conduct QPAP reviews. Qwest must delete the language in section
16.1 concerning the use of an arbitrator to resolve disputes, as well as languag
referring to the volume of data points.

We defer our decision to participate in any rmulti-state six-month review

month
review, biennial review, and audit processno later than 60 days after FCC
approval of Qwest’s application for section 271 autharity.

Similarly, we defer any decision whether to contribute a portion of Tier 2
funds to a Special Fund, and whether to require Qwest to contribiute any
including a portion of thie escalated Tier 1 furids; to the Special Furd
determine our participation ifi a multi-stats process. Lintil we determing
whether and how we will participate in any multisstate process, Qwest must
modify section 7.5 of the QPAP to reflect that Qwest must mam:am an
identified escrow accoutit and deposit any payments of Tier 2 funds for
Washington state into that account.

Qwest must modify the QPAP to strike the language in section I L3, and
include language stating that nothing in the QPAP prohibits the Comirnissi
from directing the establishment of an identified escrow account or other fund.,
and or contributing a portion of Tier 2 funds to the account for the purpose of
funding a multi-state process to review and audit the QPAP,

G

We adopt the Facilitator’s recommendations that the QPAP should becotie
effective upon the date the FCC grants Qwest section 271 relief for the state of
Washington, and that payment levels should start at the one month leve! when
the QPAP becomes effective.
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Qw&s:ﬁ must modify section 16.2 of the QPAP to mirror section 18.11 of the
CPAP, allowing CLEC payments to continue, subject to review, upon Qwest
exiting the long-distance market.

Ewest must strike the last sentence in QPAP section 13.6, as shown in Exhibit -
1217, Qwest must add the election of remedies language proposed by AT&T
and WorldCom, and include the portion of section 16.6 of the CPAP, as
described above in paragraph 195 of this Order.

i {22y Qwest must modify QPAP section 13.7 to incorporate the language in section:
16.7 of the CPAP.

i357 {23} Qwest must modify section 13.3 of the QPAP to provide (1) that the
Commission is the entity that determines whether a request for waiver of
paymient obligations shouid be granted, and (2) that Qwest must file any
waiver request with the Commission no later than the last business day of the
month after the morith in which payments are being disputed. Qwest must-alse
delete the reference to “parity” in the last sentence of section 13.3 of the '

E {24} Qwest must amead section 11.2 of the QPAP to adopt the language from
, section 12.2 of the CPAP )
shall be able to offset cash payments to CLEC with a bill credit applied against S

any non-disputed charges that are more than 90 days past due.”

i {25} Qwest must strike the first three sentences in section 14.4 of the QPAP, and’
replice them with the following: “Qwest shall retain for a three year period
{measured from the monthly payment due date) sufficient records to S
demonstrate fully the basis of its calculations for making payments under this
BAPT”

vest must modify section 15 of the QPAP as set forth in paragraphs 241 and
242 of this Order.

34 (271 Qwest must modify section 14.2 of the QPAP as follows: “Qwest will also
provide to the Commission, and relevant parties upon request, a monthly
seport of aggregate CLEC performance results.”

7 {28 The Commission retains jurisdiction to implement the terms of this Order,

> which states: “All payments shall be in cash. Qwest «
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DATED at Olympia, Washington and effective this— day of April, 2002

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

z‘ﬁwh ed hm‘em wnthaut & showmg of gOOd%C&“SEfO
this Time
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ight on before the morning of 4/25.
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April 15, 2002

Yia Overnight Mail

Debra Flofson

Executive Director

5D Public Utilities Commission
300 East Capitol Avenue
Pierre, SD 57501

Re:

Drear Ms. Elofson:

Enclosed for filing are the original and ten copies of AT&T s Motion for
Extraordinary Protective Order.

Please call me if there are any questions.

Sincerely,

Gary IB }W it

GBW/ib
Enclosure

¢¢ Service List




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

IN THE MATTER OF THE ANALYSIS INTO QWEST )
RPORATION’S COMPLIANCE WITH SECTION ) Docket No. T
i(}C) OF THE TELECOMMUNICATIONS ACT CF )

AT&T Communications of the Midwest, Inc. ("AT& T}, pursuant to .
20:10:01:41, submits this Motion for Extraordinary Protective Order as follopws:

1. This motion comes in response to discovery reguests from (w

(attached), seeking proprietary information that is higlily sensitive and coutan

confidential trade secrets relating to the current operating status of AT& T ¢ busi

PRl

South Dakota (“Confidential Information™). While AT&T and Qwest’s Confrdentiali
Agreement in this docket sets out a level of protection for matetials produced her

AT&T believes that the specific information requested by Qwest reqguires ms add

higher level of protection.

2. For the reasons set forth below, AT&T respecttully requests €

Commission enter a Protective Order that the Confidential Information deseribod by

be made available only to designated members of the Commission Staff, and tio oth

3. In this case, Qwest has requested that AT&T provide daw oe

and residential services, including numbers of access lines und eustommuss for v

types of services offered by AT&T within Qwest's service territory in th

Dakota. AT&T regards this information as highly sensitive, because it dive

upon AT&T s ability to provide services to the public. Henee, the information Iy

potential to affect AT&T"s position in the marketplace, and its status and




other carriers. For this reason alone, it is extremely valuable to AT& T s competitors.

Moreover, to the extent the information requested reflects AT& T s entry stratepy wi

the South Dakota local exchange market, it is of even greater value to its competit
marketing and sales forces. AT&T provides this information to the FCC on Fomn

subject to the most stringent confidentiality protections afforded under foderal Taw.

4. The protections afforded under the existing Confidentiality Agreenient:
insufficient for this information. Because the information requested by Qiwviest wo
advantageous to Qwest, as well as to other competitors, AT&T must take overy

precaution to ensure that the information is not used by those competitors. H

competitors have access to the Confidential Information, even under the existing

Confidentiality Agreement, they would have an economic advantage not livter

Commission in these proceedings. Once the Confidential Information b svall

‘context to competitive interests, restrictions on the use o

o
b

such frforomtion are

large meaningless. Advisors and consultants could easily use the Confidential

Information to advise their clients without identifving the source of the 1

Seiiks o

by that time having ample opportunity to find corroberating sourcesy

3, The information sought here-—loop and customer counts within

service territory in South Dakota, broken down between buginess nod sesid

categories—clearly falls within the category of trade secret or other confid

information. At the FCC, competitively sensitive informmation s protecaned froms

mandatory disclosure pursuant to 5 U.S.C, 552(b){(4}, or “Exemption 4. The 0

Cireuit has recently held that information that would “provide compe

insights into the operational strengths and weaknesses of a fcompiiny threaten

[




o of competitive harm envisioned in Exemption 4.” Public Citizens Health Research

’ﬁfiiﬁ'ﬂjz‘zp v. FDA, 185 F.3d 898, 905 (D.C. Cir. 1999), internal quotations omitted. The

> itself has found “confidential” information to include information relating toa
'8 investment in plant (because that information would allow “competitors e

¢ strategies to introduce new services to the competitors’ benefit, or exploit

wweaknesses in [the carrier’s)]. . .existing operations”) and also information nbout

cartier’s deployment status, including construction information.' Again. this is the v

type-of information being sought here.

6. At least one state court agrees that line count information is highly
praprietary and must be protected to avoid exploitation by competitors. See St

rth Carolina ex rel. Utilities Commission v. MCI Telecommurications Corp

2d 276, 283 (N.C.App. 1999) (“provid[ing] public access to [such
: fi;,ijj;fb‘fm ation]...would provide competitors rather extensive insight into the bug
- of a particular [competitive LEC]™).
7. Some of the parties who have intervened in this matter are dicect
competitors of AT&T. It would be manifestly unjust to allow disclosure of the

Confidential Information to these parties without placing specific additional rest

onthe vse of that information. Competitors could potentially use this fnformati
assess AT&T s ability to provide service within the state, and upstage or cogii
future plans for facilities and business development.

8. In determining whether a party has made a showing of good cau

wsuance of a protective order, many courts have applied a balancing test. s
I 24

P Lowat Exchange Carriers' Rates, Terms, and Conditions for Expanded litere
Cebvearion for Special dccess and Switched Transport, 14 FCC Red. 978 (109995, Xa

HESHRY Y

Lk




s Tel. Cor v, Department of Public Service Regulation. 194 Mont. 277, at

L pod 181, at 187 (1981) (court and commission should balance competing

« prosented in the case); Krahling v. Executive Life Insurance Co., et al., 125

936 P.2d 562 (1998), citing Arthur R. Miller, Confidentiality, Protective

s cimd Public Access to the Courts, 105 Harv.L.Rev. 427, 432-33 (1991) (cout

vl halance the party's need for information against the injury that might result if

nisofled disclosure is compelled). In this case, the legitimate interest of Qwest. for

ple, to view this Confidential Information is not really apparent, even in the context

proceedings. In other words, does the fact that Qwest seeks interLATA authouty

fov gotapete with AT&T give Qwest a legitimate interest in the competitively sensitive

wition of AT&T. its future competitor? AT&T contends that the answer is no. and

the disclosure of this information should by rights be limited to examination

sera by the Commission, and Commission Staff only.

4, In a balancing of interests, the scales here must tip in favor of AT &T's

i, there is no reason 1o allow disclosure of the information to Qwest or the other

ez

TR,

1. AT&T here seeks an extraordinary Protective Order that contemplates that

ihe Confidential Information described above be made available only to designated

mbers of the Cormission staff, and no others. AT&T contends that such a Hmitation.

sve and beyond the normal standard used in protecting proprietary information. is

4



d sspropriate in view of both the nature of the Confidential lnformmm; i

& inferests of the parties to these proceedings.
His 158%™ day of April, 2002,

AT&T COMMUNICATIONS OF

MIDWEST, INC.

By: K/d'zf{,f /) /Q;/

Gary B Wite/
Steven H. Weigler
1875 Lawrence Street, Suite 1500
Denver, Colorado 80202

Telephone: (303) 298-6163




L INFORMATION/PRODUCTION OF DOCUMENTS

Heiguest No. 11 Please provide the number of end user residential lines you
spvies i {)west service territory in South Dakota through facilities entirely

1. Vor purposes of this Request, the term “facilities” includes, but is not

ner, copxial, or fiber facilities.

this Request does not seek information regarding access lines served via— = |

wdied netwark elements (UNEs).

sruest No. 2 Please provide the number of end user business lines you

o in Ohwest service territory in South Dakota through facilities entirely

wi, For purposes of this Request, the term “facilities” includes, but is not

per, coaxial, or fiber facilities.

this Request does not seek information regarding access lines served via
wndled network elements (UNEs).
wiest Mo, 3: Please provide the number of end user residential lines you serve

service territory in South Dakota using services purchased from Qwest services. B v

Request No. 5: Please provide the number of end user residential lines you serve -

iee territory in South Dakota using stand-alone unbundled loops purchased

. For purposes of this Request, the term “stand-alone unbundled loops™ does '

W E-Pladorm services.

o



0. 6 Please provide the number of end user business lines you serve in
< ferritory in South Dakota using stand-alone unbundled loops purchased
soges of this Request, the term “stand-alone unbundled loops™ does

Horn services,

‘0. 7: Please provide the number of end user residential lines you serve

 territory in South Dakota using a finished package of bundled network
w identified as “UNE-Platform™ or “UNE-P”) purchased from Qwest.
Feoquest Mo 8 Please provide the number of end user business lines you serve in

territory in Sonth Dakota using a finished package of unbundled network

w4 identified as “UNE-Platform” or “UNE-P”) purchased from Qwest.




CERTIFICATE OF SERVICE

Sevold
7= 3;ggukatow Affairs

" Corporation

Oy {Utah Center, Suite 1100
201 South Main Street

Salt Lake City, UT 84111

Pavid A, Gerdes
Brett Koenecke
“Attomeys at Law
ity Adam Gerdes & Thompson

atm, SD 57501-0160

gertify that on this 15th day of April 2002, the original and 10 copies of AT&T's
1 for Extracrdinary Protective Order, were sent by Overnight Mail to:

Thomas J. Welk
Attorney at Law :
Boyee Murphy McDowell & \m.

P.O. Box 5015
Sioux Falls, South Dakota 57117-30

John L. Munn
Attorney at Law
QWEST Corporation o
1801 California Street, Suite 490() i
Denver, CO 80202

Gregory J. Bernard
Attorney at Law
Morrill Thomas Nooney & Bravin:|
P.O. Box 8108

Rapid City, SD 57709-§108

Marlon Griffing, PhDD.
Senior Consultant
QSI Consulting

1735 Crestline Drive
Lincoln, NE 68506




Warren R. Fisc

,} art m F‘ ! lbgller Mark Stacy

Sentor Consultant QSI Consulting

"(‘é”‘ '/. ‘.[‘ ,.... ) .
Q51 Consulting 5300 Meadawbrook Drive

3333 East Bayaud Avenue, Suite 820 W SR
Dﬁnver (O $0209-2945 Cheyenne, WY 82009

Jdylet Browne




BEFORE THE PUBLIC UTILITIES COMMISZION
OF THE STATE OF SOUTH DAKOTI

IN THE MATTER OF THE ANRLYGIS H
INTO QWEST CORPORATION'S F
COMPLIANCE WITH SECTION 271{c}
OF THE TELECOMMUNICATIONS ACT B
OF 1996 H

The information in

Ch. 20:10:61 of the rules




OF THE STATE OF SOUTH DAKOTA

TN THE MATTER OF THE ANALYSIS ;
 INTO QWEST CORPORATION’S
COMPLIANCE WITH SECTION 271 (¢}

kﬁfOF THE TELECOMMUNICATIONS ACT ¥

“wooproprietary. The informati

OF 1996 ¥

MIDCONTINENT' & REQUEST FOR
CONFIDENTIAL TREATMENT OF IHNPORMATION

: 1. Midcontinent’s ¥
"March 22, 2002, contairir

inclusive. Each data raq:.
various categories.

" used to Midcontinent’s campe

. This request for confi .
“based upon the following informatiosns

a. The foregoing caongtitutes
documents and the general subject
-confidentiality is being reques

: b. The length of ti he
requested is until this doc : i
exhausted. Thereafter all d@c*ﬂﬁirr
to the undersigned.

C. The name,
contacted regardinc
Gerdes, May, Adam, Gerdes
Dakota, 57501-0160, (6051274

d. The grounds up{? which
That the material const
“Midcontinent, the rslesas
Midcontinent and cause i




information would create a competit
with its competitors. Further,
no beneficial or legitimate busi:
the parties to the documents.

~discovery in the above- entltlcd du
‘useful purpcose except as it may
‘parties in this docket. BAny outsids
~be a violation of Midcontinent’

5aCL0mpanylng 1nLormatlon
person or party viewing suc %
confidentiality agreement
authorized representative.

Dated this ;@ day of

David A. Gerdes of May
certifies that on the MLQLM
States mail, first class
correct copy of the foragoing
following at their last known

Colleen Sevold
Manager-Regulatory Affairs
Owest Corporation

125 South Dakota Avenue, 8" Floor
Sicux Falls, SD 57194




R

CThemas J. Welk

whterney at Law

Boyee, Murphy, McDowell
- & Greenfield

. RBox 5015

gux Falls, 8D 57117

ggory J. Bernard

Bttorney at Law

Morrill, Thomas, Nooney & Braun
P.0O. Box B108

i apid City, SD 57709-8108

"Harlan Rest

aff Analyst

Public Utilities Commission
500 East Capitol Avenue
Pierre, 8D 57501

ren Cremer

‘Staff Attorney

“Public Utilities Commission
500 East Capitol Avenue
Pierre, SD 57501

Mary 8. Hobson

‘Attorney at Law

Stoel Rives LLP

401 South Capitol Blvd. Suite 1900
Boise, 1D 83702-5958

John L. Munn

Aftorney at Law

@Qwest Corporation

- 1801 California Street, Suite 4900
“DRenver, CO 80202

-

Ted Smith, Attornev ai
Qwest Corporation

One Utah Center Suize
201 South Main Strest
Salt Lake City, ur 24

Steven H. Weigler
Mary B. Tribby

Attorneys at Law

AT&T Cammunlwaf1wn5 o4
MidWest, Ine.

1875 Lawrencs 8"W

BDenver, <o

Marlon “Buster®
Senior Consultant
Q31 Consulting
1735 Crestline
Lincoln, NE

Warren B. Fischer
Senior Consultent
QSI Censulting
3333 East Bayaud Awve
benver, G $eiis

Mark Stacy

Q8I Consulting
5300 Meadowbrook
Cheyenne, WY

Lynn A. Stang

owest Corporati
1801 Californs
Denver, OO0

JDav1d A. GetdéspW




LaWwW OFFICES
MAY, ADAM, GERDES & THOMPSON LLP

503 SOUTH PIERRE STREET
P.O. BOX i80

PIERRE, SOUTH DAKOTA 5750{-0180

SINCE 188}
www.magt.com

April 16, 2002

ND- DELIVERED

)ebra Elofson

Fxecutive Secretary

Public Utilities Commission R
500 East Capitol Avenue g??f?f}
‘Pilerre, South Dakota 57501 o

 ;&@: MIDCONTINENT COMMUNICATIONS: QWEST'S 271 APPLICHETION
' Docket TC01-165
Qur file: 0053

- Dear Debra:

‘fAccompanylng this letter is a request for
of information and an envelope containing
response to Qwest’s data requests of March
contain confidential information. The envels

required by ARSD 20:10:01:41. We ask that
confidential information under the applicable

a3

With a copy of this letter, I am sending a
for Confidential Treatment of Information ol
information of the parties in this dockst. o
will be shared with the parties upon their sias
appropriate confidentiality agreement.

,;_iqurs truly,

MAY, ADAM, GERDES & THOMPSON LLP

o

o

, . GERDES
DAG Pmw
Enclosures
cc/enc: Service List
Tom Simmons
Mary Lohnes




